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Preface

Many years ago (about 1983) when I was a law professor at the University of Montana Law School, I inadvertently ran across a half dozen books on various aspects of the peace issue, took them home, and merely skim-read all of them in a weekend without finding a single volume that was all that great.  Nevertheless, I somehow saw certain directions on the peace issue that gave me hope.  After some further reading—guided by early mentors such as Paul Gordon Lauren of the political science and history faculty, Keith Suter, Director of the Australian branch of the International Law Association, and Burns Weston, University of Iowa Law School—I began discussing these ideas with a law student, and he requested that I supervise him doing an Independent Reading course in the area.  I agreed, but soon there were over a half dozen students who were interested, so I sought and obtained permission from the Dean and the curriculum committee to teach a Contemporary Legal Problems seminar (Law 692) on what we laughingly called “Law and World Peace,” even though I told the students on the first day that it would actually be a course on “Common Sense and World Peace.”  


This was the beginning.  The seminar (taught twice, in 1986 and 1987) was a lot of fun, taught with the approach that we would all be learning this subject together and using the lazy man’s technique of having each student take a turn at leading the day’s discussion, was quite successful and resulted in excellent papers by each student (one of which has historic information and is referenced in this book).  And it is safe to say that, despite the rigors of an active private practice in years subsequent, that I have been basically obsessed with “the peace issue” ever since, reading literally thousands of books and twice that many articles since those days.

A note of caution:  Just as I warned the students that, despite the course title, it would not necessarily be all that much about the “law,” so too here, despite the book’s title, it will be seen that “the law” does not (as per Tina Turner) actually have all that much to do with it.  Rather, if we are successful in securing some kind of alternative dispute resolution systems to replace the war system, the “law” will merely be the capstone to developments in vast other areas, such as increasing understanding amongst peoples.


The basic proposal made here is one that is neither entirely new nor all that radical.  Rather, it is merely an updated version of “world peace through law” proposals that have been endorsed over the years by four Republican presidents—Ulysses S. Grant, Teddy Roosevelt, William Howard Taft, and Dwight David Eisenhower.  Despite this mainstream acceptance, these concepts have been almost totally neglected over the past half century.  It is time to re-examine this idea in the light of modern developments.
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CH. 1--THE PROBLEM OF PEACE

“Peace is not everything; but without peace, everything is nothing.”  Former German Chancellor Willy Brandt


“If we don’t end war, war will end us.”  H.G. Wells

Although much recent attention has tended to focus upon the dangers of terrorism and nuclear proliferation, the most important issue facing humanity is still how to avoid a nuclear war between the two superpowers, a war with “the potential to destroy all civilisation and the entire ecosystem of the planet” in one day.
 

But it will be immediately objected that such an untoward possibility is simply unthinkable, that nobody would be stupid enough to start WWIII, so why worry about it.  One problem with this objection is that it neglects our historical experience in regard to starting world wars, specifically WWI.  Prior to WWI, there were several statements by the leading experts of the time that “no nation would be so foolish as to start [a war],” that “new economic factors clearly prove the inanity of aggressive wars,” and that given the awesome armaments in existence even then war was altogether quite “unthinkable.”
  Of course, despite these authoritative pronouncements, we know what happened.
  Moreover, consider the following:
(1) On the evening of October 25, 1962, at the height of the Cuban Missile Crisis, an air force sentry at a military base near Duluth, Minnesota “spotted someone climbing  the base fence, shot at the figure, and sounded the sabotage alarm.”  As alarms at airfields all over the region were sounded, at Volk Field, Wisconsin, the wrong alarm, the one signaling nuclear war (the “P.S., we mean it, this is not a drill” alarm) went off, and pilots scrambled and headed down the runway, being stopped at the last second by the post commander.  The “intruder” was a bear.
   Happily, at the time of this “Minnesota Bear” incident, the Soviets did not have the kind of sophisticated surveillance equipment which they now do have, or they would obviously have seen what gave every appearance of a first-strike attack on their country. 

(2) Also in the midst of the Cuban Missile Crisis, only two days later, October 27, 1962 (only recently divulged in joint Soviet-American meetings):  At this point, Soviet submarines were being subjected to depth charges to make them rise to the surface.  Despite strict orders not to use their nuclear torpedoes absent authorization from Moscow, the three Soviet officers aboard Foxtrot submarine B-59 decided to use theirs if under attack and unable to reach Moscow but only if all three officers agreed.  They were in fact unable to reach Moscow, and in the end, only one officer, Vasili Alexandrovich Arkipov (called “the hidden hero”), finally made the fateful decision…not to start WWIII.

(3)         In 1983, U.S.-NATO military maneuvers in Europe, called “Able Archer 83,” were interpreted for a time by the Soviets as the prelude to a nuclear attack.

(4)     On January 25, 1995, technicians at the Olengrosk early warning radar facility detected an unidentified ballistic missile over Norway which appeared to be heading for Russia.  Because the missile was manufactured in the United States, its “signature trail” was identified by Russian computers as potentially hostile and apparently fired from a U.S. submarine in the Arctic Sea, even though it was actually a Norwegian research rocket researching the Northern Lights.  President Yeltsen’s “nuclear briefcase” was activated and Russian missile submarines ordered to battle stations.  Finally, with three minutes to spare, the missile was correctly identified.
  Fortunately, this incident occurred at a time of cordial relations with Russia.  
 
 There have been literally hundreds of false alerts of a nuclear attack in this country alone, triggered by such things as a flock of geese, the rising of the moon, the sun’s reflection on a cloud, and space debris re-entering the atmosphere.
  And who knows how many have occurred in other countries, with their less than adequate detection and warning devices.  In short, it is only because we have been incredibly lucky that we have not already had an accidental nuclear war thus far.  Any time you can come as close to WWIII as we have come on more than one occasion (especially in 1962 alone), it is only a matter of time before nuclear weapons will be used—whether in anger or by mistake or some combination of the two.   

For those who think that all these concerns are now quite dated after the alleged end of the Cold War, consider this recent news item:

“MOSCOW—A senior Russian general [Nikolai Makarov] on Wednesday threatened preemptive attacks on missile-defense sites in Poland and elsewhere in Eastern Europe in the event of a crisis, underscoring the Kremlin’s opposition to the Obama administration’s plans [for missile defense] and further undermining relations between the countries.”

Even if this statement is discounted as a mere threatening bluff, it nevertheless points out the kinds of possible dangers of miscommunication and misunderstanding and hair-trigger perils that could lead to an all-consuming world war.

In sum, when one looks objectively at (a) the things we have done incompetently over the years (e.g., WWI, Three Mile Island, Chernobyl, Fukushima Daiichi, Gulf Oil Spill, Katrina, Challenger, etc.)
 and (b) the things we have done deliberately (e.g., just in the years surrounding WWII:  Guernica, the Rape of Nanking, Katyn Forest, Einsatzgruppen, Majdanek, Auschwitz, Buchenwald, Dachau, Belsen, Dresden, Tokyo, Hiroshima, Nagasaki, etc.
), it leaves one with precious little confidence in our ability to avoid what would be the ultimate disaster, an unparalleled catastrophe that would make 9/11 look like almost nothing by comparison.
Maybe I have exaggerated the peril we face.  I certainly hope so.  But it strikes many of the most thoughtful and perceptive thinkers of the Nuclear Age that our current  posture of “mutual assured destruction” is simply “too frightful and dangerous a way to live indefinitely.”
  

[Photo of Albert Einstein letter to FDR, August 2, 1939, re possibility of 

“extremely powerful bombs of a new type” made from the element uranium]

We need to be very clear about what is at stake:  it is of course human life itself.  And who are we?  We are all that we have ever been, and we are all that we will ever be.  We are the culmination of an awesome evolutionary process that makes us kin not only to all other humans but also to the rocks and trees.  Our atoms and theirs have common stellar ancestors.
  We are told that the so-called Big Bang took place 13.8 billion years ago.
  Our Earth coalesced into existence about 4.58 billion years ago.  The first life on earth--possibly, scientists say, hyperthermophiles, geothermally-heated chemical-eating microbes with lipid membranes--appears about 3.85 billion years ago.  The wildly diverse life forms of the Burgess Shale (in Canada, and now a recent similar find in Africa) are dated to around 560 million years ago.
  The first amphibians climb onto dry land 365 million years ago.  The first “true mammals” appear about 200 million years ago.  The earliest hominid:  4.5 million years ago.  A new find, Australopithecus Sediba, believed to be an early ancestor of humans (with ape-like arms, but human teeth and legs), is dated 2 million years ago.  Homo Sapiens:  500,000 years ago.  The first human settlements and agriculture:  10,000 years ago.  The first use of writing:  5,000 years ago.
  What Karen Armstrong calls “the Religious Revolutions”:  ca. 900-200 B.C.E.
  And only in the last few hundred years, the scientific/enlightenment/industrial/nuclear revolutions.   It appears that a succession of miracles were necessary for us to get where we are today, e.g., the “Mexican meteorite,” which led to the extinction of the dinosaurs and allowed certain animals called mammals to flourish; the moon, which permitted a moderate climate to develop; Earth’s position in the solar system; and various volcanic eruptions, leading to new life forms.
  In short, for all our Mark Twainian  faults, we are an absolutely wondrous creation.  And if a multi-million-year historical trend is any guide, we are still evolving, maybe into beings actually worth preserving.
 There are those, in fact, who believe that they can detect what we humans might call a “moral purpose” at work in the Universe; that each of our lives has meaning in relation to that moral purpose; that that moral purpose is working itself out in part by a process of cosmic evolution; and that therefore if humanity is good we will survive, and if not, we won’t.   I am an optimist, and believe that with a little luck, we are just beginning our long journey through space and have yet to see what humanity is capable of becoming.

We stand at the edge of history, and peace is an imperative.  This book will canvass almost all the leading approaches to the peace problem and will argue for one classic but seemingly forgotten approach which has been called “world peace through law” (on occasion hereinafter abbreviated “WPTL” for short).
CHAPTER TWO—CRUX OF THE PROPOSAL

The crux of the “world peace through law” idea can be stated rather simply:  (1) some kind of comprehensive and effective dispute-settlement machinery that would resolve all forms of international conflict, and (2) an array of effective enforcement mechanisms, including an international police force.  

The basic logic behind WPTL consists of this syllogistic argument:  there are only two ways to resolve true conflict at the international level:  (1) by war, and (2) by law.  Therefore, choose the law, the only question becoming precisely what do we mean by “law,” or to get right down to the truly pertinent point, what kind of “law” will it take in order to replace the use of force with the rule of law at the international level?  World federalists argue that only “world law” will suffice, defined as law generated by a global parliament and enforced by a global judiciary and executive.
  World federalists argue that currently existing mere “international law” and international legal institutions are weak and inadequate.  They (and their polar opposites, the neo-conservatives) are right about that.  Current international law
 often does tend to be too vague, fragmentary, and lacking in adequate enforcement mechanisms.
  The most devastating critique of international legal institutions comes from Professor Eric Posner:

Thus, international legal institutions seem to be exceptionally thin and unbalanced—as though, to use a domestic analogy, the U.S. Congress made laws only by unanimous rule, U.S. courts could hear cases but not enforce their judgments or even compel litigants to appear before them, and no executive existed and instead people relied on self-help to enforce their rights.  Such a system would seem to be a recipe for anarchy….

And while many international legal scholars have done a fine job of defending international law from some of the more intemperate attacks of today’s neo-conservatives,
 they often slide over the uncomfortable fact that the ultimate “sanctions” of current international law (aside from international opinion) are reprisals and war!
  So we know that in the long run this simply will not do.  We must do better.  What is the answer?   Must we await the millennial moment when world federalism supposedly finally arrives?  Is the status quo satisfactory, with its UN-based system of “collective insecurity,” buttressed by the United States bleeding itself white to play World Cop?  Is it true that “[our] current institutions do not work, and no practicable alternative can likely work”
?  Can our Best and Brightest of the usual academic and other establishment elites do no better, after a three-year Princeton-sponsored series of conferences, than the idea for a so-called “Concert of Democracies”?
  Is there anything to overcome the sense of “malaise” now felt by most reform-minded internationalists?
   Is there an answer to Harvard Law Professor David Kennedy’s most cogent question:  “Our common project is governance:  how can sovereign states be governed so that war may be avoided?”
  I submit that there is an answer:  it is the old and long-forgotten idea called “world peace through law,”
  updated to take cognizance of the world in which we now live and the world we are about to enter.


The updated version of WPTL proposed will be a collection of several key concepts, none of them original, but collectively perhaps a new idea:  certain specified arms reductions (primarily abolition of nuclear weapons, with concomitant reductions in conventional forces that would necessarily accompany an abolition convention); international dispute resolution (primarily compulsory arbitration, preceded by compulsory mediation and backed up by compulsory adjudication); and an international peace force for ultimate enforcement.  We will explore the historical origins of WPTL, how it has been defended by its proponents and attacked by various opponents, and how today, maybe for the first time in human history, we have it within our grasp to forge a path to a lasting peace utilizing and re-tooling the basic concepts behind World Peace Through Law.


Perhaps the central focus of our updated WPTL plan is upon binding arbitration, something that has been somewhat neglected by liberal international law scholars and others in favor of an undue emphasis upon courts.  Compulsory arbitration would, as in most U.S. domestic court systems, be preceded by compulsory mediation and backed up by compulsory adjudication (either directly or via some form of appeal).


One great advantage of our WPTL proposal is that it points to a path in-between the world federalists and the “global legalists,” a path in-between alternatives that are either “too much” or “too little.”  Our version of WPTL is a practical non-utopian proposal that can be accomplished in the relative near term and, contrary to the assumptions of many, all without either (1) creating a global legislature, or (2) general and complete disarmament.  Abolition of nuclear weapons, on the other hand, would be a must, and indeed the accomplishment of this critical task would probably serve as a major psychological impetus to acceptance of a WPTL system.  

As to the manner of implementation, Professor Louis B. Sohn has an excellent idea:  call a worldwide convention to draft a comprehensive treaty, which would have one-step-at-a-time opt-in provisions, giving each country the ability to proceed at their own pace with the various options for compulsory mediation, compulsory arbitration, and compulsory adjudication.
  Simultaneously, this gradualist approach would be combined with the inevitably rigorous enforcement provisions associated with a nuclear weapons convention.  These two combined approaches point the way to what would eventually be a comprehensive and universal system of World Peace Through Law.

CHAPTER THREE—EARLIEST PROPONENT:  JEREMY BENTHAM

The earliest proponent of the specific type of “world peace through law” proposal that I favor is Jeremy Bentham (1748-1832), the famous British legal philosopher and reformer.  Of the dozens of reforms associated with this most modern of Eighteenth-century thinkers,
 Bentham is probably most famous for espousing the utilitarian doctrine of “the greatest good for the greatest number.”  He is also famous in legal circles for the funniest put-down of the idea of “natural law,” calling it “nonsense—nonsense upon stilts.”  His work on the peace issue, however, is little known.
[Litho of Jeremy Bentham; frontispiece to 1789 booklet]

 Finished in 1789, the year George Washington was sworn in as our first president, Bentham’s “Plan for An Universal and Perpetual Peace” begins on a characteristic self-assured note:  “A proposal of this sort is one of those things that can never come too early nor too late.”
  After some entertaining and enlightening discussion of “the madness” and “extreme folly” of war,
 the crux of Bentham’s proposal for a “general and complete pacification of all Europe” is as follows:  (1) troop reductions, especially in naval forces; (2) “establishment of a Common Court of Judicature for the decision of differences between the several nations, although such Court [is] not to be armed with any coercive powers”;
 and (3) creation of a European “Congress or Diet” of representatives of each nation which would operate mainly by issuing “opinions” appealing to the force of public opinion.
   After a certain time, the Diet could place the refractory State “under the ban of Europe.”
  Finally, in a passage neglected by most commentators:  “There might, perhaps, be no harm in regulating, as a last resource, the contingent to be furnished by the several States for enforcing the decrees of the Court.”
  Thus, although hesitant about making a call for an international police force to enforce decisions of the international court, the essence of Bentham’s proposal is clearly “world peace through enforceable law.”  

Much of Bentham’s short 44-page tract no longer speaks to our modern-day concerns, but the crux of it is quite modern and original.  Although it has been suggested by one author that Bentham “may have been subconsciously influenced” in his proposal by an early world federalist tract,
 there is no need to speculate along such lines when we know what was happening across the Atlantic at the very time (1786-1789) when Bentham was writing his tract.  On September 17, 1787, the U.S. Constitution was signed, creating a living and breathing model of how federation could work.  Indeed, Bentham explicitly mentions “[t]he American Confederation [sic]” as an example of how “[d]ifficult and complicated conventions have been effectuated.”
  

And while one commentator insists upon finding Bentham’s proposal to be “strikingly similar” to federalist peace proposals by Abbe de Saint Pierre (1712) and Rousseau (1761),
 there is one very significant difference.  Bentham’s Diet is not a world parliament that would make world law as part of a world government.
  Rather, his more modest proposed “Congress” is quite literally a mere “talk shop,” much like the later League of Nations and the United Nations.  From a practical standpoint, this is a critical difference, since the prospects of adoption of Bentham’s “world peace through law” proposal are infinitely greater than world federalism being adopted any time soon.  In any event, it is clear that Bentham rejects both pacifism and world federalism, deliberately choosing a different path.  


There is an ongoing debate about what impact Bentham’s plan had on the subsequent history of the British (and world) peace movement.
  One thing is clear.  No popular “WPTL” movement developed.  One can speculate as to several possible reasons.  Perhaps, in view of the superficial similarity to the more dramatic proposals for world federalism, the fact that Bentham did not have his writings (an estimated 5,000,000 words stored in 80 wooden boxes) published in his lifetime much less publicized, the growth of pacifist and other peace societies as part of the generalized revulsion against war following the lengthy (1793-1815) Napoleonic Wars, Bentham’s specific proposals (as opposed to his general anti-war views) were simply neglected.
  Also, the fact that Bentham was viewed as being just a tad eccentric may not have enhanced his long-term credibility.  In his will, he specified that Dr. Thomas Southwood Smith should dissect his body as part of a public anatomy lecture, that the preserved body be then clothed in one of his black suits and propped up in his favorite chair with a cane and placed in a glass-fronted case.
  Said case and its contents were soon acquired by University College London
 and it was put on public display in the South Cloisters wing of the main hall, being wheeled in, it is alleged, for special board meetings with the ex oficio board member being listed in the minutes as “present but not voting.”
[Auto-icon of Bentham]

CHAPTER FOUR—TEDDY ROOSEVELT AND TAFT

Teddy Roosevelt.
  Who would suspect that President Theodore Roosevelt—Rough Rider, Big Stick Wielder, Big Game Killer, and former overly rambunctious (if not downright jingoistic) Assistant Secretary of the Navy—would be a proponent of World Peace Through Law.  But he definitely is.  

[Photos of TR as Rough Rider & as Mediator (Oyster Bay)]


Teddy Roosevelt received the Nobel Peace Prize for his efforts in mediating an end to the Russo-Japanese War in 1905.  In his May 5, 1910 acceptance speech he spoke as a self-avowed “practical man,” one who felt he had “the right to have my words taken seriously when I point out where, in my judgment, great advance can be made in the cause of international peace.”  He identified three areas for improvement:  (1) “treaties of arbitration” covering “almost all questions liable to arise between…nations,”
 which “until we have gone much further than at present in securing some kind of international police action,” would “go a long way towards creating a world opinion which would finally find expression in the provision of methods to forbid or punish any [deliberate] violation”; (2) “further development of the Hague Tribunal [and] conferences”
 so that arbitration could be “render[ed]…effective” and a true “world court” created along the lines of the U.S. Supreme Court with similar effectiveness except “on a world scale”;
 and (3) “some kind of international police power” to “enforce the decrees of the court.”  
The supreme difficulty in connection with developing the peace work of The Hague arises from the lack of any executive power, of any police power to enforce the decrees of the court.  In any community of any size the authority of the courts rests upon actual or potential force, on the existence of a police, or on the knowledge that the able-bodied men of the country are both ready and willing to see that the decrees of judicial and legislative bodies are put into effect.  In new and wild communities where there is violence, an honest man must protect himself, and until other means of securing his safety are devised, it is both foolish and wicked to persuade him to surrender his arms while the men who are dangerous to the community retain theirs.  He should not renounce the right to protect himself by his own efforts until the community is so organized that it can effectively relieve the individual of the duty of putting down violence.  So it is with nations.  Each nation must keep well prepared to defend itself until the establishment of some form of international police power, competent and willing to prevent violence as between nations.  As things are now, such power to command peace throughout the world could best be assured by some combination between those great nations which sincerely desire peace and have no thought themselves of committing aggressions.  The combination might at first be only to secure peace within certain definite limits and on certain definite conditions; but the ruler or statesman who should bring about such a combination would have earned his place in history for all time and his title to the gratitude of all mankind.
  

This is a version of “world peace through law.”  It is not the product of mere arm-chair philosophical speculation, but rather the considered opinion of a very “practical” man who knew first-hand what war could do and knew that something very decisive and efficacious needed to be done about it.
  Among his prior experiences, it may be noted, his tenure from 1895 to 1897 as a New York City Police Commissioner gave him first-hand knowledge of police at the local level, inevitably informing his judgment as to how an international police force ought to work.  

In sum, while almost none of his biographers has chosen to give proper emphasis to this Nobel Peace Prize speech,
 and while its significance may have been largely lost amongst his many statements of almost unbelievable bellicosity over the years,
 it is submitted that this 1910 speech, a proposal for world peace through law, is a long lost milestone in humanity’s  quest for a lasting peace.


William Howard Taft.  Another prominent proponent of “world peace through law” is William Howard Taft, our 27th President (1909-1913), our 10th U.S. Supreme Court Chief Justice (1921-1930), our 42nd Secretary of War under Teddy Roosevelt (1904-1908) and our 5th Solicitor General under President Benjamin Harrison (1890-1892).  In short, very much the Establishment Man, and a Republican, in the days when Republicans could support anti-trust, the Interstate Commerce Commission, a federal income tax, and direct election of senators.  

[Wm. Howard Taft]


Most Americans would undoubtedly be surprised to learn that a Republican president was active in the peace movement.  But as pointed out in an excellent article by Harvard Law Professor David Kennedy:

    Prior to the outbreak of war [WWI], the American peace movement was dominated by prominent establishment jurists and industrialists such as Elihu Root [Secretary of War under McKinley and TR; TR’s Secretary of State; first president Carnegie Endowment; Nobel Peace Prize, 1912], James Brown Scott [law dean and expert on international law; delegate to Second Hague Peace Conference; Secretary, Carnegie Endowment], William Howard Taft, Theodore Marburg [Taft protégé; Ambassador to Belgium], and Andrew Carnegie, who focused their attention on the Hague Conferences and the concomitant growth of public international law and arbitration….Unlike the pacifists and social reformers, their early plans emphasized world peace under law rather than political reform.


In an early (1914) speech Taft spelled out his belief in the efficacy of international arbitration:


The ideal that I would aim at is an arbitral court in which any nation could make complaint against any other nation, and if the complaint is found by the court to be within its jurisdiction, the action complained of should be summoned, the issue framed by pleadings, and the matter disposed of by judgment.

This future Chief Justice (and, before that, professor of international law at Yale, and long before that a former prosecutor, first job out of law school) knows how the legal system works and sees no reason why it ought not to work at the international level.  He continues as follows:

It would, perhaps, sometimes require an international police force to carry out the judgment, but the public opinion would [itself] accomplish much.

Later, in this same vein:

But the query is made:  “How will judgments of such a court be enforced; what will be the sanction for their execution?”  I am very little concerned about that.  After we have gotten the cases into court and decided and the judgments embodied in a solemn declaration of a court,…few nations will care to face the condemnation of international public opinion and disobey the judgment.  When a judgment of that court is defied, it will be time enough to devise methods to prevent the recurrence of such an international breach of faith.

And finally he concludes:

With such a system we could count on a gradual abolishment of armaments and a feeling of the same kind of security that the United States and Canada have today which makes armaments and navies on our northern border entirely unnecessary.

In other words, it is a fairly comprehensive schema for world peace under law, although the commitment to an international peace force is a bit uncertain and perhaps not fully thought through.  In fact, in subsequent speeches he conceded that the “details are not worked out,”
 and he even backed off entirely from trying to enforce compliance on the ground that “we [speaking for the executive committee of the League to Enforce the Peace] ought not to attempt too much.”
  Rather, it is contemplated that collective international enforcement will be used “only to prevent the beginning of war before there has been a complete submission, hearing of evidence, argument, and decision or recommendation.”
  Taft has no problem with the idea of an international police force that would act in the same deterrent manner as local police,
 but for unstated reasons that can well be imagined, he is uneasy in the end with envisioning an international police force to enforce judgments.
  But apart from this rather illuminating (and justifiable) uneasiness about the precise use to which an international police force might be put, it is clearly a variant (as Professor Kennedy notes) on the basic “world peace under law” theme.  Reliance is placed upon conciliation and arbitration as a prelude to judge-made law,
 without creating a world legislative body.
  But Taft believes this is sufficient and believes “verily…we are in sight of the Promised Land.”


Other Pre-WWI WPTL Advocates.  As surprising as it is that establishment Republicans—presidents and secretaries of war and state—espoused doctrines that would today be treated (at least by Republicans) as beneath contempt if not downright traitorous, there was an amazing array of peace groups holding similar views prior to World War I.
  A comprehensive look at these organizations is provided in a fascinating book put out by the American Association for International Conciliation called “Towards an Enduring Peace:  A Symposium of Peace Proposals and Programs 1914-1916.”
  The proposals come from a wide variety of groups and nations, even the Chamber of Commerce,
 most proposing mediation and arbitration, reductions in armaments or total disarmament, some proposing an international police force, and a few proposing some kind of international congress or council.  The short essays which make up the first 240 pages of the book are by some noteworthy personages of the time, such as Jane Addams, Walter Lippman, Arnold Toynbee, and two presidents of Harvard, one current (A. Lawrence Lowell) and one emeritus (Charles W. Eliot, who is described as “a leader of the peace movement”).
  A considerable number of these essays are classic “world peace through law” thinking, but they are nicely balanced by an equal number of thoughtful criticisms of same.  It is to the latter which we will turn at this point, since we already have given voice to the views of proponents.  

President Lowell of Harvard finds the plan for an international police force to be “visionary,” a sure sign that he may not like it.  And indeed:

The force would have to be at least large enough to cope with the army that any single nation could put into the field—under existing conditions let us say five millions of men fully equipped and supplied with artillery and ammunition for a campaign of several months….Practically that would entail yearly votes of the legislative bodies of each of the nations supplying a quota, and if any of them failed to make the necessary appropriation there would be great difficulty in preventing others from following its example.  The whole organization would, therefore, be in constant danger of going to pieces.

Further, President Lowell continues:

Is it conceivable that the United States would agree to keep anything like that number [500,000] drilled, equipped, and ready to take the field on the order of an international council composed mainly of foreign nations?

And finally:

[T]he quantity of troops to be held at the disposal of a foreign council would of necessity be large, while no nation would be willing to pledge for the purpose the whole of its military force.  Such a plan may be practical in some remote future when the whole world is a vast federation under a central government, but that would seem to be a matter for coming generations, not for the men of our day.


Walter Lippman, at the time a proponent of world federalism, criticizes Taft’s League for Peace idea on the grounds that a court will not be able to address the serious non-justiciable policy issues that cause most wars, such that “[s]ome kind of legislature” and with it an executive would have to be established to resolve such policy issues.


John A. Hobson, author of an intriguing 1915 book called “Towards International Government,” agrees that “[s]omewhere behind international law there must be placed a power of international compulsion by arms,” but is critical of the League proposal:


What form, then, should the required international force take, and who should exercise it?


The proposal to endow some executive international body with the power of levying and maintaining a new land and sea force, superior to that of any Power or combination it may be called upon to meet, scarcely merits consideration.  Apart from the hopelessness of getting the Powers to consent to set up a Super-State upon this basis, the mere suggestion of curing militarism by creating a large additional army and navy would be intolerable.  Nor is it any more reasonable to expect the Powers to abandon their separate national forces, simply contributing their quota towards an international force under the permanent control of an International Executive.  No such abandonment of sovereign power, no such complete confidence in the new internationalism, could for a long time to come be even contemplated.
 
But Hobson goes on to take back a great deal of what he seems to be saying above, stating that whether the requisite international cooperation might some day be obtained depends upon whether people and governments realize “the supreme importance of the issue at stake” and whether there is sufficient “diminution in the influence of militarism…in national life” owing to belief in the efficacy of new global security arrangements.  If, he says, confidence in the new arrangements grows, then “a sensible reduction of national armaments can be achieved…[and this] will be attended by a corresponding increase in the willingness to place the reduced forces at the international disposal.”
  


Finally, there is the well-written essay of Alfred E. Zimmern.
  He believes that in the great work of preventing another major war, “there are two parallel lines of advance.”  One road is Law and Government, with a permanent Hague Tribunal to resolve all causes of quarrel and with the power to enforce the decisions via an international police (noting the proposal by “Mr. Roosevelt,” among others).  The other road is the “long and tedious track…the old slow high road to civilization, not the short cut across the fields” via “the mechanistic cooperation of governments,” but rather “through the growth of an organic citizenship, through the education of the nations themselves to a sense of common duty and a common life.”
  

All this by way of merely introducing the topic which will be taken up in depth in later chapters of possible objections to our proposals, especially those relating to any kind of international peace force.  It also introduces the key topic of “strategic direction,” how we might actually move toward a world of “world peace through law.”
CHAPTER FIVE—HANS KELSEN

Hans Kelsen (1881-1973) was an Austrian jurist and legal philosopher who has been described as “possibly the most influential jurisprudent of the twentieth century.”
  Although much of his work (almost 400 works) dealt with general legal philosophy, in 1944 he authored “Peace Through Law.”  Not surprisingly, in view of the book’s title, he is a proponent of “world peace through law.”  
[Hans Kelsen]


Building upon his earlier work at Harvard Law School, where he had been taken up by Dean Roscoe Pound,
 he dealt directly and in plain language (unlike some of his recondite jurisprudential work) with the need to prevent another world war.  He starts by noting all the work on the peace issue by his predecessors:  

It would be unjust to ignore the many efforts which so far have been made by statesmen and intellectuals aiming at the idea of world peace.  We must, however, admit that all these efforts have been in vain, that, in spite of them, social history in this respect, shows regress rather than progress.  This may be because the statesmen almost always have ventured too little and the intellectuals have frequently demanded too much.  The League of Nations was certainly too little; the dream of a World State is certainly too much.


Kelsen believes that even a “simple writer” has a duty equal to that of the active statesman in the struggle for world peace.  Thus:  

He must, in order not to compromise the great ideal, accommodate his postulates to what is politically possible....A conscientious writer must direct his suggestions to what, after careful examination of political reality, may be considered as being possible tomorrow, although it, perhaps, seems not yet possible today.

Finally, since it is the Law of Nations which now regulates relations between States, “[h]e who wishes to approach the aims of world peace in a realistic way must take this problem quite soberly, as one of a slow and steady perfection of the international legal order.”


Kelsen starts by admitting that “the ideal solution” in theory to the problem of peace would be a World Federal State.
  The only problem with this idea is that in the real world it is “confronted with serious and, at least at present, insurmountable difficulties.”
  A principal difficulty would be trying to organize such a World Federal State, since if it were done along democratic lines:
a world parliament in which all the United Nations would be represented according to their aggregate numerical strength would be a legislative body in which India and China would have approximately three times as many deputies as the United States of American and Great Britain together.

Moreover, the differences amongst peoples are simply too great, the effort to point to the examples of the United States and Switzerland being “a dangerous illusion.”
  Finally, in what amounts to an unanswerable “clincher” argument in this respect, Kelsen states that even if a world federation is possible in some very long run, “[f]rom a strategic point of view, there is but one serious question:  What is the next step…?”

  For Kelsen the answer is clear beyond peradventure.  Since “international peace can be secured without the establishment of a World State,” with the requisite “force monopoly” being “possible even if the centralization of the community does not reach the degree characteristic of a State,”
  the “next step” is to establish “an international court endowed with compulsory jurisdiction,”
 with enforcement of its orders and judgments by “an international police force…at the disposal of a central administrative agency whose function is to execute the decisions of the court.”
   This is the crux of Kelsen’s proposal.  He recognizes that there will be “stubborn resistance” to any such proposal from national governments
 and that the organization of his proposed “administrative body” is undoubtedly “the most difficult of all the problems of world organization,” something that would probably have to be accomplished gradually over time.
  

In short, at the core of Kelsen’s proposal is a functionalist/gradualist approach that (unlike most pacifists) recognizes a role for international force and (unlike the world federalists) rejects the need for a global legislature.  He believes, rather, that international law will develop in much the same way as primitive pre-State law developed, with the initial development of judicial institutions.
  Thus:

This settles another objection which is continually brought against the establishment of a compulsory international jurisdiction, namely, that the international legal order to be applied by the court is deficient and that international jurisdiction is not possible without an international legislative body competent to adapt international law to the changing circumstances.  From the fact that it is impossible to form such a legislative body it is concluded that a compulsory international jurisdiction is also impossible.

This argument is incorrect in every respect.  As pointed out, the development of national law indicates on the contrary that the obligation to submit to the decision of the courts long precedes legislation, the conscious creation of law by a central organ.  Within the individual State, courts have for centuries applied a legal order which could not be changed by any legislator, but which developed, exactly like present-day international law, out of custom and agreements; and in this legal system custom was for the most part formed by the practice of the courts themselves.  An international court which exercises the jurisdiction of deciding all the legal disputes of those parties subject to the law, even if it is empowered by the constitution to apply only the positive law, gradually and imperceptibly will adapt this law in its concrete decisions to actual needs.

As to the claim that most of the claims between nations that lead to conflict are economic or political in nature and therefore not “justiciable,” i.e., resolvable on the basis of “law,” Kelsen rejects the purported distinction outright, concluding that the fact that a dispute is economic or political “does not exclude treating the dispute as a legal dispute.”
 


Kelsen points out that his hope that all nations will consent to submit all their disputes without exception to the compulsory jurisdiction of an international court had been supported by Prime Minister Winston Churchill in a speech arguing for the old League of Nations:


This hope has been supported by the above-mentioned speech of Prime Minister Churchill.  He said that we must try to make the international organization to be established after this war “into a really effective League with all the strongest forces concerned woven into its texture, with a high court to adjust disputes and with forces, armed forces, national or international or both, held ready to enforce these decisions and prevent renewed aggression and preparation for future wars.”  Mr. Churchill, it is true, spoke in this context only of a European league.  But we may assume that the British Government will accept the same principle for the universal community of which the European league will be only a regional group.  The hope for such an international organization with an international court of compulsory jurisdiction at its center rests on more solid ground than the dream of a World State.


In sum, Hans Kelsen is a clearcut proponent of what we have been calling “world peace through law.”  And just as Jeremy Bentham’s and Theodore Roosevelt’s very similar proposals have been largely neglected, so too Professor Kelsen’s proposal has to this day received precious little attention, at least by American legal and international relations scholars.

CHAPTER SIX—PRESIDENTS EISENHOWER AND KENNEDY

Charles S. Rhyne (1912-2003) was a Special Counsel to President Eisenhower and proposed that he establish May 1st as Law Day USA.
  Eisenhower immediately liked the idea and assigned his top speechwriter, Executive Assistant Arthur Larson, to draft a speech for a May 1, 1958 Law Day Proclamation.  Larson, former Dean of the University of Pittsburgh Law School, researched the topic of world peace under law, reading a number of books suggested by Charles Rhyne.
  Although a major theme of the Law Day speech was a comparison of America’s freedoms under law with the Soviet Union’s militaristic May Day exercises, the heart of this first Law Day speech was this passage:  “In a very real sense, the world no longer has a choice between force and law.  If civilization is to survive, it must choose the rule of law.”
 
[Photos of Eisenhower with Charles Rhyne and Arthur Larson]
 Eisenhower subsequently questioned Larson closely about what the general concept of “world peace through law” would mean “in concrete terms.”
  Larson was ready with a prepared answer, saying it would require four basic things:  1) modernizing rules of international law; 2) appropriate dispute-settling machinery; 3) improved methods of compliance; and 4) acceptance by the world community.
  Still later, Eisenhower expressed strong support for Larson’s idea of establishing a World Rule of Law Research Center at Duke University, and even expressed the view that it was a topic on which he would himself enjoy spending the rest of his life working if he had the time.
  Shortly thereafter, however, the furor over the so-called “Bricker Amendment” eliminated any further discussion of the world rule of law idea.  According to Larson, it “got lost in the shuffle.”


Nevertheless, Eisenhower maintained his interest in the “world peace through law” concept in subsequent speeches, an interest that he had even expressed publicly before being elected president.  On March 23, 1950, while President of Columbia University, Ike spoke on “World Peace—A Balance Sheet.”  He started by noting the obvious fact that as a five-star general and Supreme Allied Commander:

[t]hese experiences [as a commander of military forces] have served to ripen and enlarge my devotion to peace.  I trust that they have also served to sharpen my powers of perception of judgment of the factors which seem always to balk man’s efforts to close forever the doors of the Temple of Janus.

General Eisenhower then issued what must have been a startling statement for some in his audience, “that the world must finally disarm or suffer catastrophic consequences.”
  As to how this might be accomplished, Eisenhower stated that a permanent peace is impossible “unless all [nations] are committed to disarmament, and there is some means of enforcing peace among them.”
  In this respect, he looked to some kind of international “police power universally recognized and strong enough to earn universal respect.”

How this [international peace] organization is to be constituted or how it is to be controlled, has yet to be worked out, but with principles honestly accepted, the procedural problems would be easy of solution.

While he realized that “[p]rogress is bound to come from slow, evolutionary processes,” it was important not to fall prey to pessimism and defeatism in the face of the problem of peace.
  In sum, President Eisenhower’s views are uncannily similar to those of two other former Republican presidents, Theodore Roosevelt and William Howard Taft, fitting perfectly into the “world peace through law” mold.


Eisenhower’s subsequent speeches make this very clear.  In a speech before a joint session of Parliament in New Delhi, India, December 10, 1959, he said:


The time has come for mankind to make the rule of law in international affairs as normal as it is now in domestic affairs.  Of course, the structure of law must be patiently built, stone by stone….


Plainly one foundation stone of this structure is the International Court of Justice….It is better to lose a point now and then in an international tribunal, and gain a world in which everyone lives at peace under a rule of law.


….


[A]n inquiry and a search into the laws of the nations for the grand principles of justice and righteousness and good, common to all peoples…will mean for the world a rule of law—and [an] end to the suicidal strife of war.

Again, in a draft for a speech which was to have been delivered on May 12, 1960 in Leningrad (never delivered due to the U-2 incident):  “We hope for and work for a single world community which recognizes and respects a code of international law governing the relations between diverse peoples.”
  All this sounds more like a modern-day peace activist than a former Supreme Allied Commander and a Republican.
Charles S. Rhyne and the ABA Special Committee on World Peace Through Law.

Charles Rhyne (1912-2003) at age 45 was the youngest president of the American Bar Association, and he decided to make “peace through law” his main concern in his year in office (1957-1958).  Thus, he created the ABA Special Committee on World Peace Through Law, which held a series of international conferences on the topic throughout the 1960’s and 1970’s.  In 1963, for instance, they held a seven-day conference in Athens, attended by 1800 people from 115 countries, including many chief justices such as Earl Warren, the king and queen of Greece, Henry Luce, and John J. McCloy.  Their purpose:  “to substitute the rule of law for the rule of force in international relations,” with official declarations passed urging greater use of arbitration, acceptance of compulsory jurisdiction of the International Court of Justice, and the drafting of a comprehensive disarmament treaty with “appropriate peace-keeping machinery.”

[Charles S. Rhyne]

  Although the Special ABA Committee led to creation of a World Peace Through Law Center, which is now the World Jurist Association, this group now focuses on issues other than “world peace through law.”
  In sum, although Mr. Rhyne was commemorated  when he passed away as an attorney who had integrated the District of Columbia bar and successfully argued the landmark U.S. Supreme Court reapportionment case (Baker v. Carr), it appears that today hardly anyone knows who he is or the great work he did striving to create “world peace through law.”


Other noteworthy WPTL proponents.  Eisenhower was not the only prominent government official supportive of “world peace through law.”  As Charles Rhyne enumerates in his 1971 book, a vast array of presidents, prime ministers, foreign ministers, secretaries of state, and the like have made similar “world peace through law” pronouncements.


Taking several of them:  President Harry S. Truman on June 28, 1945, declared:


When Kansas and Colorado have a quarrel over the water in the Arkansas River they don’t call out the National Guard in each state and go to war over it.  They bring a suit in the Supreme Court of the United States and abide by the decision.  There isn’t a reason in the world why we cannot do that internationally.

Next, President Richard M. Nixon, in a speech on April 13, 1959:


More and more the leaders of the West have come to the conclusion that the rule of law must somehow be established to provide a way of settling disputes among nations as it does among individuals….The time has now come to take the initiative in the direction of establishment of the rule of law to replace the rule of force.


Next, President John F. Kennedy’s stirring inaugural address of January 20, 1961 (“Let the word go forth…”) is worth quoting at length:


Finally, to those nations who would make themselves our adversary, we offer not a pledge but a request:  that both sides begin anew the quest for peace, before the dark powers of destruction unleashed by science engulf all humanity in planned or accidental self-destruction.

…

[N]either can two great and powerful groups of nations take comfort from our present course—both sides overburdened by the cost of modern weapons, both rightly alarmed by the steady spread of the deadly atom, yet both racing to alter that uncertain balance of terror that stays the hand of mankind’s final war.


So let us being anew—remembering on both sides that civility is not a sign of weakness….Let us never negotiate out of fear.  But let us never fear to negotiate.


…


Let both sides, for the first time, formulate serious and precise proposals for the inspection and control of arms—and bring the absolute power to destroy other nations under the absolute control of all nations.


…


And if a beachhead of cooperation may push back the jungle of suspicion, let both sides join in creating a new endeavor, not a new balance of power, but a new world of law, where the strong are just and the weak secure and the peace preserved.  

All this will not be finished…in the life of this Administration, nor even perhaps in our lifetime….But let us begin.


President Lyndon Baines Johnson, September 16, 1968, on what was designated as “World Law Day,” declares:

Men are beginning to understand that the rule of law and justice is imperative if nations are not to perish under a reign of force and violence.


More than ever it is essential that the minds of men in every nation be focused upon the necessity for world peace through law if mankind is to realize the hopes and aspirations enshrined in the United Nations Charter and the Universal Declaration of Human Rights.


To that end, the World Peace Through Law Center is meeting in Geneva this month.  We hope and trust that the efforts of this eminent group of lawyers and judges will enhance the rule of law and legal institutions—so that the means for peaceful settlement of disputes between men and nations may be achieved and accepted by all.


Finally, President George Herbert Walker Bush, on January 16, 1991:


We have before us the opportunity to forge for ourselves a new world order where the rule of law, not the law of the jungle, governs the conduct of nations.

The 1961 Mc-Cloy-Zorin Agreement.


Conceived under the Eisenhower and Kennedy administrations, the September 1961 McCloy-Zorin “Joint Statement of Agreed Principles for Disarmament Negotiations”
 was a dramatic and far-reaching proposal for “general and complete disarmament in a peaceful world.”  The opening paragraphs of the Agreement state that such disarmament is to be accomplished “by the establishment of reliable procedures for the peaceful settlement of disputes and effective arrangements for the maintenance of peace,” including “a United Nations peace force” that would have a monopoly of all internationally-useable military force.  This, once again, is one more variant of world peace through law.
[Photos of John J. McCloy and Valerian Zorin]


Despite the obvious importance of this document, which admittedly was not ultimately adopted, this vital agreement reached under American and Soviet spokesmen for Kennedy and Khrushchev is almost never mentioned by the current generation of international relations or international law scholars.
  It is as if they feel that the draftsmen and statesmen involved must have been bluffing or kidding, such that it is beneath their attention.  In 1986 I taught a Law and Contemporary Problems seminar on what I called “Law and World Peace.”  One of the students, Dick Samson, did a paper for the seminar titled:  “The McCloy-Zorin Agreement:  The Reflections of Mr. John J. McCloy.”  On April 23, 1986, Mr. Sansom interviewed Mr. McCloy, then 91 years old, seeking to find out what had happened to the McCloy-Zorin Agreement.


Mr. McCloy indicated that even prior to Soviet Premier Nikita Khrushchev’s call for general and complete disarmament at the UN in 1959, the United States had had contentious internal debates as to how far the United States should go in response, especially as to allowing inspection and verification by an international group.
  In an attempt to resolve the issue, President Eisenhower had appointed a group of individuals, including Mr. McCloy,
 to delineate all the parameters of any disarmament agreement.  After attempting to do so, the group decided that they needed to have an open dialogue with the Soviets to ascertain how far they had gone in their thinking and “to determine whether or not these overtures were in fact sincere, or if they were simply more Soviet propaganda.”
  

The man chosen to initiate this dialogue was John J. McCloy.  Appointed by President Kennedy to head up the new Arms Control and Disarmament agency,
 McCloy (1895-1989) was the ultimate Washington insider, with burnished establishment credentials as successful Harvard-trained New York City lawyer, Assistant Secretary of War (1941-1945), President of the World Bank (1947-1949), Military Governor and High Commissioner for Germany (1949-1952), Chairman of Chase Manhattan Bank (1953-1960), Chairman of the Ford Foundation (1958-1965), Chairman of the influential Council on Foreign Relations (1954-1970), and presidential advisor of every president from FDR to Ronald Reagan.
  His selection was “a clear signal” to the Soviets that the United States was taking this negotiation seriously.


Mr. McCloy personally contacted Mr. Valerian Zorin, who was Deputy Minister of Foreign Affairs at the time, to arrange a private meeting to discuss disarmament.  Although Mr. McCloy was unable to remember the exact date of this first meeting, he had a vivid memory of the proceedings.  The following is his recollection of the initial discussion:

Q:  (by McCloy)—Has your country given serious thought as to how far you are willing to go in order to reach a disarmament agreement with the United States?

A:  (by Zorin)—Yes, we’ve gone far…

Q:  (McCloy)—We have also been working hard at arriving at some type of decision regarding how far we would be willing to go.  However, we presently are stopped in this process, and are hoping that by discussing our thoughts with you, we can (receive feedback) and get a feel for a common ground.  Just how far have you gone?  Do you have something in writing?

A:  (Zorin)—Our government has given much thought to this (issue).  We have been involved in discussions and have done some writing.  We have given a great deal of thought to our position.

Q:  (McCloy)—It seems as though you have given this as much, if not more thought, than we have…

A:  (Zorin)—We have had many discussions and written on the issue.  Our greatest concern is that we not make a judgment that is contrary to our vital interest…

Future meetings followed in Washington, D.C. (June 19-30), Moscow (July 17-29), and New York City (September 6-19).  McCloy remembered the meetings as “long and arduous,” with much argument and setting forth of “must conditions”
 by both sides.  In particular, the Soviet Union insisted on their long-standing formula of “general and complete disarmament.”  McCloy noted to Mr. Samson that his administration team had had disagreements amongst themselves on this very issue.  And the United States insisted that adequate inspection and verification were essential.
  Eventually agreement was reached.
  In McCloy’s opinion:
These negotiations represented a good faith effort on the part of both nations to abandon propaganda by attempting to call each other’s bluffs and truly search for a viable agreement.


Although the McCloy-Zorin Joint Statement is indeed “a remarkable step forward in international relations,”
 it ultimately failed.  As to why, former Nuremberg Prosecutor Benjamin Ferencz opines:

[T]he solemn declarations failed to be implemented because neither power was able to move decisively away from its traditional concepts of unfettered national security based on military power.  Fear and suspicion remained in control.  The Soviets were ready to have their destruction of existing arms verified by international inspectors but they were not ready to allow anyone to check their existing stockpiles [which McCloy insisted upon].

McCloy himself stated that:
“His [Khrushchev’s] response was so emphatic that I knew it [the Agreement] would never work.”  Khrushchev was primarily opposed to the plan because of his personal lack of control over an international organization which was called for in the agreement to oversee the disarmament process….Mr. McCloy quoted Khrushchev as essentially stating at one point, “I would have to have my head examined if I were ready to submit such a vital interest of the Soviets to international arbitration over which we would have no control.”  Mr. McCloy recalled the issue of having no control had caused some concern among members of this country’s group as well….Because Khrushchev’s rejection was so emphatic, the United States decided not to attempt further negotiations at that time.

That was in 1961.  But in 1986, John J. McCloy, a man who was noted for his dogged perseverance,
 told law student Dick Samson (now a federal bankruptcy judge in Missoula, Montana):

I sense a present urgency on the part of the Soviets under Gorbachev, to reach an accord with the United States on arms control.  It would be wise on our part to once again make the attempt and try to ascertain if such an agreement [like McCloy-Zorin] is possible with them.

It is now almost 50 years since the historic McCloy-Zorin Accords, and nobody has yet made that attempt.
  Indeed, the principles behind the Accords seem to have almost disappeared in recent decades.

CHAPTER SEVEN—OUR LONG-TERM TRAJECTORY

I submit that despite, and perhaps even because of, the shameful years of the prior administration, years that are a testament to the perils of global illegalism,
 we have somehow not yet inflicted irreparable harm upon America’s reputation, and our trajectory is still toward a new world of peace and justice under the global rule of law.


What evidence is there for such starry-eyed optimism?  There is ample evidence. If one takes a long view of our history as a species and as a gradually maturing global society, it becomes apparent that we are already building, brick-by-brick, law-by-law, and norm-by-norm, a growing body of what might be called “world-law-in-the-making”
 right before our unsuspecting eyes.

One can start by merely charting a list of some of the highlights of international law
 and institutions, built up primarily over only the past few centuries,
 to remind ourselves of the progress that has been made, despite the many shortcomings that yet remain.
MILESTONES IN INTERNATIONAL LAW
	Hugo Grotius’ On the Law of War and Peace (attempts to describe what he insists on calling “a common law of nations,” albeit one that he freely admits is often as not observed in the breach)
	1625

	Peace of Westphalia (modern system of sovereign European states; early attempt at international arbitration)
	1648

	Final Act of Congress of Vienna (principles for cooperative use of rivers; etc.)
	1815

	Paris Declaration on Maritime Law (regulating maritime warfare)
	1856

	International Red Cross
	1864

	International Telecommunications Union
	1865

	Alabama Claims arbitration
	1872

	Universal Postal Union
	1875

	Int’l Bureau of Weights & Measures & Int’l Meteorological Org.
	1878

	Int’l Copyright Union
	1886

	First Hague Convention (against poison gas, dumdum bullets; treatment of war prisoners)
	1899

	Permanent Court of Arbitration

	1900

	Second Hague Convention (outlaws war to collect debt; accepts “principle” of compulsory arbitration, but without operative machinery)
	1907

	International Labor Organization
	1919

	International Civil Aviation Organization
	1919

	League of Nations [but not the U.S.]
	1920

	World Court [later, Int’l Court of Justice (1945)]
	1921

	Kellogg-Briand Pact (normative principle outlawing war, but no enforcement mechanism)
	1928

	Geneva Conventions on Prisoners of War
	1929

	Bank for International Settlements
	1930

	UNESCO
	1942

	World Bank
	1944

	IMF
	1944

	United Nations
	1945

	FAO (food & agriculture)
	1945

	Nuremberg War Crimes Trials begin
	1945

	UNICEF
	1946

	GATT (General Agreement on Tariffs & Trade)
	1947

	Universal Declaration of Human Rights
	1948

	World Health Organization
	1948

	Genocide Convention
	1948

	Geneva Convention on War Crimes
	1949

	European Coal & Steel Community
	1951

	European Convention for Protection of Human Rights
	1953

	European Economic Community (Treaty of Rome)
	1957

	IAEA (International Atomic Energy Agency)

	1957

	OECD (Organization for Economic Cooperation & Development)
	1961

	McCloy-Zorin Agreement (draft plan for nuclear disarmament)
	1961

	Limited Test Ban Treaty
	1963

	World Food Program
	1963

	UNCTAD (integrating developing countries into world economy)
	1964

	UNDP (development)
	1965

	Outer Space Treaty
	1967

	Treaty of Tlatelolco (first of several nuclear free zone treaties)
	1967

	Nuclear Nonproliferation Treaty
	1968

	Vienna Convention on the Law of Treaties
	1969

	Seabed Arms Control Treaty
	1971

	Biological Weapons Convention
	1972

	ABM Treaty [U.S. withdrew in 2001]
	1972

	SALT I Interim Agreement
	1972

	UNEP (environment)
	1972

	Threshold Test Ban Treaty
	1974

	Int’l Covenant on Economic, Social & Cultural Rights [but not U.S.]
	1977

	Convention on Elimination of Discrimination Against Women [id.]
	1979

	Law of the Sea Convention [id; entered into force, 1994]
	1982

	Montreal Protocol (re ozone layer)
	1987

	Intermediate-Range Nuclear Forces Treaty
	1987

	Convention on the Rights of the Child [only U.S. & Somalia not]
	1989

	UN Framework Convention on Climate Change
	1992

	Chemical Weapons Convention
	1993

	Int’l Criminal Tribunal for the Former Yugoslavia
	1993

	WTO (more court-like sanctions than GATT)
	1994

	Comprehensive Test Ban Treaty [not approved by U.S. Senate]
	1996

	Ottawa Landmines Treaty [but not U.S.; entered into force, 1999]
	1997

	Kyoto Protocol [but not U.S.; entered into force, 2005]
	1997

	Int’l Criminal Court [but not U.S.; entered into force, 2002]
	1998

	UN General Assembly "Responsibility to Protect" Resolutions
	2006

	Convention on Cluster Munitions [but not U.S.; entered into force, 2010]
	2008


What the above partial list makes clear is that, starting from the smallest measures, on up through the sweeping changes of the post-WWII years, a growing body of global law of considerable depth and breadth has gradually been accumulated.  As stated recently in a text by some very “centrist” international law/international relations scholars, “[i]n many issue-areas, the world is witnessing a move to law.”
  To quote another very centrist international law professor:
With the “globalization” of the world economy, and the externalization of matters that once were considered to be purely national, international law now applies to many subjects and fields of law—such as criminal law, environmental law, family law, the jurisdiction and judicial procedures of US courts, human rights, and economic, political and social activities of states in the United States—that previously were regulated mostly or even solely by domestic law.

Increasingly also, international law is gradually procuring what the German legal philosopher Georg Jellinek called “praktische Geltung,” practical validity.
  This is happening at the very same time as recent sustained and strenuous attacks upon international law by neo-conservative critics.
  
I do not intend to, nor do I need to, weigh in on the much-debated question of whether international law is really “law.”
  For present purposes, it is sufficient to make only a few simple points.  First, while the neo-conservatives make some good points about the current inadequacy of international law, do they then go on to suggest how to correct and improve it?  No, not once, because it is apparent that they have a hidden normative agenda, to weaken it.
  Whether or not they will be successful remains to be seen.  But for my part, I believe that their revisionist efforts risk a “descent into social chaos,”
 a place we have been and do not want to soon return.  In short, by weakening international law, they are in the end obstructing one of humanity’s “best means of creating a better world for all.”
 

Second, Eric Posner, perhaps the leading neo-conservative “revisionist,” seems to argue that unless and until we have world government, the inadequacy of international law is inevitable.
  This is not true.  It is obviously the major thesis of this book that there is an in-between position—short of world government yet more than “global legalism”—that can carry us past the nuclear age to a new and more stable form of global security.  It is called “world peace through law,” a topic he never addresses.

I will no doubt be accused by some of writing a “Whig style of history”
 in positing a trajectory toward WPTL.  But all I am doing is pointing out certain facts, and making reasonable inferences therefrom.  

While it is true, in short, that current international law and institutions are weak and ineffective, especially in the critical area of global security,
 they are growing stronger every day.  To take one example in the area of international trade:  Initially the GATT (General Agreement on Tariffs and Trade, 1947) operated upon only a consensus decision-making basis.  Now, however, as of 1994 the new WTO (World Trade Organization) has precisely the reverse rule:  sanctions are now automatic upon a finding by the WTO Tribunal in the absence of a consensus blocking them.
  Similarly, the Law of the Sea Treaty (1982) replaces a welter of conflicting power-based claims with a comprehensive rule-based framework to regulate all ocean space (70% of the globe), its uses and resources, from navigation rights to definition of territorial waters and related boundaries to fishing limits and other ocean resources regulation, all enforced via compulsory dispute settlement procedures.
  Although the Law of the Sea Convention (UNCLOS) was the result of a number of UN-sponsored conferences over many years, the UN now has no direct role in its operation, so that UNCLOS is free of the P-5 veto in the Security Council.
  

These two examples of “stronger” international law are emblematic of the kinds of evolutionary changes that have taken place and will only continue to occur over time.  And gradually the edifice of international law will become more and more impressive and gain greater acceptance.  Much of this change will occur, not in the context of nations engaged in negotiating multilateral treaties but rather, increasingly, in day-to-day litigation in courtrooms all over the world where attorneys serving clients and judges hearing cases are inevitably forced to deal with issues of international law.  Mr. Justice Stephen G. Breyer described this ongoing process in a speech on “International Governance and American Law” at the Brookings Institution on June 24, 2008 (I was in attendance, and secured a transcript):


[S]ometimes I think of these lawyers across the world and the judges to a degree, as [being] like…bees.  They’re all out there building something.  And you can’t stop them, because their clients want and need the information, and there’s no way to get it, without learning something about the law of other countries,
 and then inevitably trying to put things together in a rational sensible way.

That’s the nature of the human mind.  To impose a structure on this mess whether it is law or whether it is something else.  But that’s what we do.  And we’re doing it, and who brings it all together?  Not me.  I can just report that I’m part and you’re part of an enterprise that’s putting that kind of thing together, and that’s changing the nature of law.

Whether people argue about it in Congress, or don’t.  It is a fact that is continuing.  And it’s done on a level of people who are professional people.  Not politicians….But it’s happening, it’s going on and there’s no way to stop it….


This ongoing process, which is gradually turning weak “international law” into enforceable and effective “world law,” is very like the growth of the early common law.  In twelfth and thirteenth-century Britain, the common law crimes and torts grew up one-by-one, gradually converting a hodgepodge of primitive local and feudal folkways reliant upon self-help remedies (the blood feud and its composition) into a systematic legal structure of Pleas of the Crown and civil causes of action enforceable in the central royal courts.
  Similarly, various legal institutions, such as trial by jury and an independent parliament, only gradually came into existence, after continual struggles and even occasional battles, transforming what were arms of royal power and control into what we now view as democratic individual-freedom-enhancing legal institutions.
  A similar evolutionary process is at work in the field of international law.

It is true, of course, that many of the more recent advances have not yet been signed by the United States.
  This, despite the fact that many in the United States, such as Ambassador Eliot Richardson, chief U.S. negotiator at the Law of the Sea Conference during its critical phase, and Bill Pace, Convenor of the NGO Coalition for an International Criminal Court, played key roles in their creation.  But this will change.  America will eventually come around and play a part in this historic process.  


In sum, despite the resistance of those fighting a fierce rearguard action, the move to international/world law is clear.
CHAPTER EIGHT—ABOLITION OF NUCLEAR WEAPONS

What follows is an adaptation of a book review essay on over a dozen recent books, all advocating abolition of nuclear weapons.
  

On November 20, 1985, at the Geneva Summit, President Ronald Reagan and Soviet General Secretary Mikhail Gorbachev issued an historic joint statement that “a nuclear war cannot be won, and must never be fought.”  We are, it would seem, still working out the full implications of this fundamental proposition.


A year later, at the October 1986 Reykjavik Summit, Reagan and Gorbachev followed up on their Geneva statement with dramatic proposals for total abolition of nuclear weapons, which in the end foundered upon Reagan’s commitment to so-called missile defense.  Although Reagan was immediately criticized by “nuclear realists” such as Senator Sam Nunn and former Secretary of State Henry Kissinger for proposing abolition (he met, along with Richard Nixon, in a private meeting where they tried to talk him out of his posture, without success), twenty years later Nunn and Kissinger joined former Secretary of Defense William Perry and former Secretary of State George Shultz in adopting Reagan’s ideas.  The Four Horsemen of the Non-Apocalypse, in their justly famous Wall Street Journal editorial of January 4, 2007, called for “a world free of nuclear weapons.”
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Having looked for decades at the various dead-ends to which nuclear weapons led, and the “increasingly hazardous” and “more precarious” nuclear future in which (a) even unpredictable third world tin-pot dictators were now fully capable of acquiring nuclear weapons, and (b) nuclear materials could more easily fall into the hands of non-deterrable terrorists, the Gang of Four endorsed Reagan and Gorbachev’s vision of a nuclear free world.
  Similarly, hundreds of retired military leaders and statesmen from all over the world have come out for abolition.  To name just a few:  Admiral Noel Gaylor, Admiral Eugene Carroll, General Lee Butler, General Andrew Goodpaster, General Charles Horner, George Kennan, Melvin Laird, Robert McNamara, Colin Powell, and George H.W. Bush.
  In short, the idea of abolishing nuclear weapons has moved from being the view of a prophetic view
 to being the new consensus position,
 held by approximately 80% of the American public.
 
[Jonathan Schell]


And yet, despite this shift of both elite and public opinion, twenty years after the supposed end of the Cold War, we still have thousands of nuclear missiles ready to go off in minutes, with a collective force many thousands of times the power of the Hiroshima bomb.
  With “a decision window for each country’s president of four to eight minutes” (after deducting time for missile attack detection and confirmation, and the time for the response launch sequence and fly-away),
 the increasingly decrepit Russian C-3 (command, control, communications) systems, and a long history (still largely unknown to the American public) of “near misses” with nuclear war,
 it is no wonder that those in the know have become disenchanted with our current strategic posture.  As one very knowledgeable nuclear weapons industry insider puts it:  “It has always been acknowledged that an international security system based on the willingness of nations to commit mutual suicide in order to protect themselves is a suboptimum solution to the security dilemma.”
  Suboptimal indeed.  George Shultz summed up the situation as concisely as anyone, when confronted by the neo-conservatives about what almost happened at Reykjavik, he replied:  “What’s so great about a world that can be blown up in 30 minutes?”
  

In sum, we find ourselves in a deeply paradoxical situation where both candidates for president in 2008 ran on platforms of abolishing nuclear weapons, where we are already theoretically obligated to eliminate them pursuant to the 1968 Non-Proliferation Treaty (Article VI)j, and yet, for whatever reasons—bureaucratic inertia or the machinations of the military-industrial-congressional-academic-media complex—we have thousands of nuclear weapons still ready and waiting to more or less end the world in the course of one rather long afternoon.
  

In spite of all of the above, there is a growing sense, a building momentum, a feeling that now is finally the time for abolition.  Two basic arguments are being made for abolition:  (1)  that nuclear weapons, on balance, do not add to our security, but detract from it (the strategic argument); and (2) that they are barbaric relics that have no proper place in military armories (the moral argument).  Most emphasis has been placed upon the first of these arguments.  What is involved is a rather complicated assessment of relative risks.  Those who have looked longest and hardest at the paths where continued reliance upon nuclear weapons leads have, with surprising unanimity,
 concluded that this is simply “too frightful and dangerous a way to live indefinitely.”
  As Robert McNamara  (who was Manager of Our Missiles for longer than anybody) puts it:  “The indefinite combination of human fallibility and nuclear weapons carries a very high risk of nuclear catastrophe.”
  
[Robert McNamara]


Many if not most of the recent books, however, while occasionally talking about the need to “de-legitimize” nuclear weapons, do not focus on the moral question.  It is almost as if they are so eager to avoid being characterized as somehow too “idealistic” and insufficiently “clear-eyed” and “hard-headed” as those strategic brainiacs of old who coolly calculated and contemplated world-wide gigadeaths (deaths in the billions) that they repeatedly miss opportunities to state the fairly obvious.  That these are not “military” weapons; they are, as Ronald Reagan and Mikhail Gorbachev stated, “irrational and inhumane.”  They are designed and carefully maintained at the ready to more or less instantaneously boil, fry, incinerate, evaporate, maim, and irradiate astronomical numbers of totally innocent human beings.  Professor Philip Allott (Cambridge) does a rather nice job of capturing the enormity of their evil:  
In the 20th century, the crazy idea that the human race might not survive was treated as a suitable topic for rational discussion and rational decision-making.  People who are otherwise sane and sensible could talk about Mutual Assured Destruction and the End of Civilisation.  People who are otherwise sane and sensible could make and manage total war, wars with no necessary geographical limit, no effective limit to the methods of death and destruction, no limit to the suffering to be endured by powerless and blameless human beings.  In the 20th century, people who are otherwise decent and caring could regard it as regrettable, but natural, that countless millions of human beings should live in conditions of life which are a permanent insult to their humanity.”

The Objections to Abolition.  Of the many possible objections to abolition, the following seem to be the leading ones.


You cannot dis-invent nuclear weapons.  This is of course true, but it is no objection to abolition.  You cannot “dis-invent” chemical and biological weapons, but we did abolish them in the Biological Weapons Convention (1972) and the Chemical Weapons Convention (1993).  Secondly, as Jonathan Schell first pointed out, the very fact that the nuclear genie is permanently out of the bottle is what will permit a sort of virtual nuclear deterrence to continue to work in a nuclear-free world, but without the actual weapons sitting there poised to go off in minutes.  There remains a disquieting problem with this concept, however, which is that it is arguably inconsistent with the abolitionist/de-legitimization mission.  Thus, while there may be some inevitable role for virtual deterrence, there appears to be a growing consensus that we need to set our face determinedly against any ideas of reconstituting nuclear weapons.  If we ever do need to confront a recalcitrant nuclear law breaker, conventional forces will easily suffice (as a last resort).
 


Abolishing nuclear weapons would make the world “safe” for conventional war.  This is probably the most serious objection to abolition.
  But despite a certain surface plausibility, when one looks at it carefully, it gradually loses its force.  For one thing, it is fair to ask, as Barry Blechman does:  “Has there been peace in Europe (Yugoslavia aside) for the past 60-plus years because Britain, France, and Russia have nuclear weapons, or because the national rivalries that led to the wars of the twentieth century have been replaced by a common understanding in that part of the world that the price of modern war, even with conventional weapons, is horrendous and that international cooperation and integration is by far the better course?”
  Moreover, as pointed out by several scholars:  (1) even in a world of zero nuclear weapons, Schell’s “knowledge is deterrence” concept would be operative to some extent; (2) the United States has a huge edge over every other country in conventional weapons, and this would deter just as well as nuclear weapons;
 (3) at bottom, a nuclear-weapon-free world would be much safer than one with such weapons; and (4) nuclear weapons are in the end sociopathic and immoral weapons which, like mustard gas or smallpox or the gas chambers of Auschwitz, have no place in a civilized world and can therefore no longer be tolerated.

“Breakout” possibility.  Probably the most common objection to abolition is the possibility of “breakout.”
  But this objection is actually rather easily rebutted upon even cursory examination.  It turns out that if you run various simulations on what a breakout state might accomplish with a few or even a great many nuclear warheads, “it would not be able to do much of anything with them at all.”
  Far from suddenly being able to “rule the world,” as postulated by abolition objectors, they would be confronted with not only the United States’ awesome conventional forces but the combined military might of the whole world.
  Moreover, worldwide moral outrage would condemn them as an international pariah, something that “nuclear realists” tend to discount, but something that in the real world tends to make quite a difference.


Verification and enforcement concerns.  It has been objected that a treaty abolishing nuclear weapons could not be satisfactorily verified.  With each passing year, in which we gain new means of verification beyond national technical means—including radioisotope monitoring, portal and perimeter continuous monitoring, environmental sampling, wide area surveillance, real time surveillance, on-site sensors, hydroacoustic  and seismic and infrasound monitoring—this will not be a valid objection to an abolition regime.  It is true that nothing less than a very intrusive and solid verification regimen will be necessary.  It will take hard work, and it will be costly, but there is a broad consensus that it can be done.
  

Finally, as to the key issue of enforcement.  In addition to adequate verification, it will also be necessary to set up a robust and well-defined system for enforcing an abolition regime, if the nuclear weapons states are to have confidence that they can safely give up their weapons.  Some of the issues here are only beginning to be explored.  Most of the commentators admit that it is difficult to predict at this point what it will take or what might be negotiated, but it will need to be more thoroughgoing than what we now have.
  Moreover, the consensus view is that, unlike most treaties, withdrawal from an abolition treaty must be absolutely prohibited.
  Finally, accompanying an abolition convention, the use or possession of nuclear weapons and materials must of course be made an international crime punishable as a crime against humanity.


Although all of the above may sound like (and will be) a lot of work, it has been pointed out that there will be various “spin-off benefits” from such efforts:  “Thus, the mechanisms and possible new bodies created by our efforts could, if successful, find additional roles in resolution of disputes, regional security problems, and other international challenges that have eluded solution.”
  Indeed, contrary to what some analysts have suggested, it may not be necessary to actually resolve all the outstanding conflicts in the world in order to secure a nuclear weapons abolition convention, rather, it may only be necessary to secure some kind of effective international dispute-resolution system.


As to how to get all nations to agree to go all the way down to zero.  It is submitted that once we have reached minimal deterrence levels, the last stage of getting to zero may be easier than sometimes imagined.  Once the Big Three—the USA, Russia, and China—agree, the rest will follow, even the hard cases of France, Israel, India and Pakistan.  After all, we know that Pakistan got its nuclear weapons in response to India’s; India got theirs because of China’s (their nuclear program began the same year as China’s first nuclear test); and China got theirs because of Russia’s and the USA’s.  So the only way that countries like Pakistan will give up their nuclear weapons is if all other countries give up theirs, pursuant to the promises made in the Nuclear Non-proliferation Treaty.

In sum, with some luck and much effort, we are about to enter a whole new era of human endeavor and development, in which we finally develop a new moral clarity which views nuclear weapons as irredeemably evil, in which alternative dispute resolution systems are used to resolve international conflict, and immense human resources now devoted to destruction can be turned to the many needs of humanity.  
CHAPTER  NINE—INTERNATIONAL DISPUTE-RESOLUTION MECHANISMS

What will it take to secure the global rule of law?  There are two critical components to “world peace through law”:  (1) some kind of comprehensive and effective dispute-settlement machinery; and (2) effective enforcement mechanisms.  This chapter looks at the former, the next chapter at the latter.
  Two of the most prominent world federalists in America, Grenville Clark (Harvard Law, 1906; consultant to Secretary of War Stimson, 1940-1944) and Professor Louis B. Sohn (Bemis Professor of International Law, Harvard),
 authored the classic work on world federalism, “World Peace Through World Law:  Two Alternative Plans” (1st ed. 1958; 3rd ed. 1966).  They set forth the argument for “pacific settlement of disputes” as follows:

The nations of the world can be expected to renounce force or the threat of force as a means of dealing with international disputes only if adequate alternative means are provided for the peaceful settlement of these controversies.  This is the age-old experience as to disputes between individuals and communities within a nation.  It is no less true of international disputes.

…


Accordingly, the United Nations must not be limited to the suppression of attempts to change existing conditions by force after the violence has occurred or is imminent.  On the contrary, it should be clearly understood that all violent efforts to change the existing order can be prevented in the long run only by providing adequate and flexible means for peaceful change such as negotiation, mediation, arbitration, conciliation and adjudication, or such a combination of these as may be most suitable to the particular case.  To this end it is plain that carefully organized world institutions are essential.

Clark and Sohn note that it is not sufficient for the maintenance of peace that there be total disarmament “even when supplemented by an effective world police.”  It is also “essential to equip the United Nations with more comprehensive and improved machinery to deal at an early stage with all important international controversies.”
  Hence, they propose not only an International Court of Justice, but also a World Conciliation Board and a World Equity Tribunal.
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These dispute-settlement mechanisms are part of Clark and Sohn’s larger proposal for a world federalist superstructure.  But Professor Sohn (1914-2006; Clark died in 1967) was not an all-or-nothing world federalist;
 rather, he was willing to consider passage of a part of their larger proposal.  Thus, he subsequently accepted a commission from an ABA Standing Committee on World Order Under Law to create a Draft General Treaty on the Peaceful Settlement of International Disputes, which was a watered-down version of the Clark and Sohn proposals, based upon a collection of prior studies by the International Law Association (1974) and a wide variety of earlier international conventions.
  The draft Proposal is mainly a collection of mere precatory statements urging, without compulsion, States Parties to resort to an array of alternative dispute-resolution mechanisms, including negotiation, good offices, mediation, commissions of inquiry, arbitration, regional agencies, or judicial settlement.
  Sohn’s Proposal and Report was submitted by Robert F. Drinan, Chairman of the ABA Committee on World Order Under Law, and approved by the ABA House of Delegates in August, 1984.


While the Sohn-ABA proposal would be a good first step, it is not enough.  To paraphrase Emery Reeves, it still relies too much upon World Peace Through Luck rather than World Peace Through Law.  In short, some greater element of compulsion is necessary.


The requisite superstructure is:  (1) compulsory negotiation; (2) compulsory mediation; (3) compulsory arbitration; and (4) compulsory adjudication, i.e., a reformed International Court of Justice with compulsory jurisdiction and the power to hear both “law” and “equity” claims,
 whether such claims are viewed as “justiciable” or not.
  In sum, the idea is to create comprehensive legal structures that substitute the rule of law for the rule of force at the international level. 
(1) Compulsory negotiation.  Very little attention has been afforded in the international law/relations literature to the role that compulsory negotiation could play in the resolution of international conflict.  But historians who have studied the matter carefully have concluded that mere negotiation alone might very well have prevented WWI (and therefore WWII also).
  Furthermore, negotiation alone (in the form of the much-maligned “UN talk shop”) has almost certainly prevented several major wars.
  Thus, the important role that mere compulsory negotiation alone could play in preventing war ought not to be underestimated.

(2) Compulsory mediation.  Similarly, compulsory mediation has a tremendous potential for avoiding wars of all kinds, both inter-state and civil wars.  According to former UN Secretary General Kofi Annan, “[o]ver the last two decades more wars have ended through mediation than in the previous two centuries.”
  Mediation is simple, merely requiring the two sides to agree upon a mediator, who has no powers to compel either side to do anything, relying instead upon the voluntary agreement of both sides.
  Although a number of excellent volunteer groups provide free international mediation,
 this is something which obviously should be largely funded by the international community.
In the United States, the use of mediation in domestic courts has increased tenfold in the past two decades, with mediation being mandatory in some states before a plaintiff is afforded access to a jury trial, with the result that typically over 85% of all cases are settled during mediation.
  In sum, if the countries of the world signed onto a treaty requiring only one thing—compulsory mediation—we would have a significantly safer world.

(3) Compulsory arbitration.  Like negotiation and mediation, arbitration has been somewhat neglected by many international legal scholars, who have chosen to focus most of their attention on an international court.  But arbitration has a much longer and more productive history, dating back several millennia.  According to Thucydides, “it was impossible to attack as an enemy someone who was ready to respond before an arbitral tribunal.”
  Thousands of international arbitrations were held in the Middle Ages,
 and since the famous Jay Treaty of 1794,
 hundreds of successful arbitrations have been held,
 most notably the Alabama Claims arbitration of 1871-1872, as a result of which the United Kingdom paid the United States the sum of $15.5 million in damages for permitting the construction of warships for the Confederacy.
  Since that time, however, the idea of international arbitration has fallen upon hard times, being casually disregarded in 1914,
  being brusquely tossed aside by President Wilson at the 1919 Paris Peace conference,
 and ultimately falling by the wayside in the drafting of the UN Charter due to the beginning of the Cold War.

The fundamental arguments for using international arbitration appear in an 1873 paper by the Rev. John Hyde, speaking to a convention on international arbitration in Manchester, England:


There are some propositions connected with the subject of International Arbitration so self-evident that they can excite no controversy.  Among such the following may be cited:

(1)  War is a frightful calamity, if at any time justifiable, only when it is the sole means of preventing an even greater evil.

(2)  War of itself settles no dispute; it only displays which of the combatants is the stronger.  All settlements of disputes are effected by diplomacy after the mutual exhaustion which war has produced.

(3)  In the settlements of disputes after war, the arrangements are not often based on justice; the terms of treaties of peace are generally dictated by conquering strength, and submitted to by conquered weakness.

(4)  In the nature of things, and as an historical fact, such treaties can only endure so long as the victor remains relatively the stronger, and the vanquished remains conscious of his relative inferiority in force.  And,

(5)  If the questions in dispute between nations could have been settled by international arbitration without war, mankind in every sense would have been the gainer.

Rev. Hyde goes on to argue that just as law within individual nations has gradually replaced trial by combat and duels and battles between “doughty barons,” so too international wars should now give way to international law and arbitration.
  Finally, Hyde notes that “the principle of arbitration…is susceptible of a hundred adaptations,”
 something modern commentators also emphasize.

Arbitration does offer the advantage of greater flexibility than adjudication, offering the parties various options in the selection of arbitrators, including having specialized experts on the panel; of holding the hearings in secret or even keeping the results secret; of tailoring the issues to be considered; and generally controlling the details of the procedure to be used in ways not dependent upon territorial jurisdiction.
  And for those not satisfied with the results of arbitration, international adjudication would serve as a backup to international arbitration, resort thereto serving as a kind of appellate remedy.

(4)  Compulsory adjudication.  Despite initial high hopes that the International Court of Justice would “have a central place in the plans of the United Nations for the settlement of international disputes by peaceful means,”
 it has not worked out that way.  Rather, it is safe to say that the ICJ as currently constituted has turned out to be a distinct disappointment.
  Only 67 countries currently accept the ICJ’s compulsory jurisdiction and the ICJ lacks independent enforcement powers.
  Thus, states have sometimes refused to submit to its jurisdiction or comply with its judgments.
  Most significantly from the standpoint of our essential goal of securing world peace, of the Permanent Five on the Security Council, all but the United Kingdom have now withdrawn from the ICJ’s compulsory jurisdiction.
  Moreover, a certain number of the ICJ’s decisions have been less than satisfactory, causing a critical loss of confidence in the Court.
  In sum, many commentators seem to have almost given up on the Court, at least as any kind of effective organ for peace, merely making suggestions for improvements at the margins.

In view, then, of the past history of the ICJ, it would seem that to push the idea of creating an even more ambitious Court—with compulsory jurisdiction and broad equity powers—is to demand the impossible.


Indeed, a number of distinguished international law scholars in effect argue that an improved ICJ would be impossible.  Perhaps the most cogent exposition comes from the pen of a very respected former UN official, Professor Oscar Schachter:


It is no great mystery why they [nations] are reluctant to have their disputes adjudicated.  Litigation is uncertain, time consuming, troublesome.  Political officials do not want to lose control of a case that they might resolve by negotiation or political pressures.  Diplomats naturally prefer diplomacy; political leaders value persuasion, manoeuvre and flexibility.  They often prefer to “play it by ear,” making their rules fit the circumstances rather than submit to pre-existing rules.  Political forums, such as the United Nations, are often more attractive, especially to those likely to get wide support for political reasons.  We need only compare the large number of disputes brought to the United Nations with the few submitted to adjudication….States do not want to risk losing a case when the stakes are high or be troubled with litigation in minor matters.  An international tribunal may not inspire confidence, especially when some judges are seen as “political” or as hostile.  There is apprehension that the law is too malleable or fragmented to sustain “true” judicial decisions.  In some situations, the legal issues are viewed as but one element in a complex political situation and consequently it is considered unwise or futile to deal with them separately.  Finally, we note the underlying perception of many governments that law essentially supports the status quo and that courts are not responsive to demands for justice or change.

And again, the same author:

Only a raving optimist could expect a transformation in the foreseeable future to the system of enforceable law envisioned in the rhetoric of Nuremberg….Neither governments nor their peoples are ready, by and large, to entrust their security and vital interest to foreign judges or international organs.

Another very reputable international legal scholar with similar views is Julius Stone, Australian Professor of Jurisprudence and International Law (University of Sidney and University of New South Wales; Doctor of Civil Law, Oxford; J.D., Harvard).  Professor Stone raises some serious concerns about the Clark-Sohn proposals for a World Conciliation Board and a World Equity Tribunal:

Even careful proposals of this sort overreach present possibilities in at least three major respects.  First, they assume that States can be induced, in one step, to move from attempted control, each of their own destiny, to surrender to an impartial third party of the power to determine the basic conditions on which their destiny may depend.  Second, they assume that there are available the personnel necessary to provide the wise arbiters of which such a Tribunal, in order to have even a chance of success, must consist.  Third, they assume that the ideas of “justice” or “equity” in their present form and content will provide a standard usable by the Tribunal and acceptable to the Parties.
 

Professor Stone notes further that most past international arbitrations were (a) on relatively narrow points as to which the parties knew the range of likely dispositions and found the risk of losing to be acceptable; and (b) entered into by nations whose ethical and legal systems were not too far apart. To ask countries to submit all future disputes of unknown nature and as to unknown parties is simply asking too much.
  Stone, who is a self-described “skeptic” about the “highly formal-conceptualist” idealistic proposals for submitting all inter-state disputes to third-party judgment, believes that “[t]o press recklessly beyond [the] feasible tasks” of functionalist problem-solving in areas such as conservation and development risks disaster.
  Stone’s “central concern” is:
that we shall best serve the long-term interests of international law by channeling our already too limited resources to those parts of our field where existing conditions permit reasonable expectation of effective headway.

Professor Stone believes that to “try to clamp the rule of law on States by requiring all disputes to be settled by binding decisions of an international court…[would] freeze[ ] vested rights as they now are,” something that most states would never agree to do.
  In sum, Julius Stone believed that “[t]he refusal by States to accept third-party judgment in the wide range of conflicts which most threaten international peace is a stark fact of life…[a]nd no hopes for the rule of law…are likely to make it disappear.”


The above arguments against WPTL are carefully reasoned and persuasively made by thoughtful mainstream international law scholars.  So is there “no hope” for the global rule of law?  Is it impossible?
One is reminded of Richard Falk’s famous “tragic paradox” of international law:  “The necessity for effective management of violence in world affairs exists alongside the impossibility of achieving management by consensual means.”


And it may well be impossible unless it is accomplished as part of a comprehensive agreement for nuclear disarmament.
  Not only would such an agreement give nation-states the necessary confidence to rely upon WPTL, such an historic accord might also provide the moral impetus needed.


This is not to say that progress on this front would have to await such an historic agreement.  As noted previously, the ABA-sponsored proposals of Professor Sohn, allowing countries to opt in to any portions of the alternative dispute resolution systems, would be a start.  


Moreover, and more importantly, one could also make incremental—country by country—progress on broader measures.  If one wishes (and I do) to focus primarily on “the peace issue” rather than the whole range of issues “international,” one could focus on certain key countries, such as Russia.
  What if Russia alone (or with several others) agreed to the compulsory jurisdiction of the ICJ?  Well guess what?  Although you would never know it from reading the American press or even much of the academic literature, former Soviet President Mikhail Gorbachev proposed compulsory jurisdiction for the ICJ in 1987.
  So the idea of establishing a comprehensive regime of compulsory negotiation, mediation, arbitration, and adjudication is one that is not unrealistic after all.  It is a goal, moreover, that can be accomplished one step at a time, and one country at a time. 

Moreover, there is a second “gradualist” approach to solving the compulsory jurisdiction conundrum recently proferred by Professor Andrew Strauss.
   Strauss proposes giving the International Court of Justice what he calls “referral jurisdiction”—allowing aggrieved states to seek an advisory opinion from the ICJ as to a dispute regardless of whether the respondent state or states have consented to the ICJ’s compulsory jurisdiction—based upon the Article 22 power of the General Assembly under the UN Charter
 to create a “judicial commission” and the Article 96(2) power of such “[o]ther organs of the United Nations” to request advisory opinions on “legal questions arising within the scope of their activities.”  This ingenious suggestion, which would give the Security Council the authority to defer cases where their going forward would be deemed unhelpful to its own efforts or might otherwise interfere with resolution of a conflict,
 is another approach to “achieving a global order where law reigns supreme.”


Neither of the above gradualist approaches—the Louis Sohn “compulsory ADR” approach and the Andrew Strauss “referral jurisdiction” approach—would seem to be mutually exclusive of the other.  Both might well be pursued at more or less the same time.  Indeed, they could combined in various ways, e.g., giving the “judicial” commission various ADR functions (turning it into an “ADR Commission”).
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In any event, the end direction—world peace through law—is clear, and suddenly, once one looks closely at what would be involved, remarkably feasible and practical, even in the relative near term.  The above outline is undoubtedly only a beginning.  A comprehensive working out of the above general concepts for WPTL will require the work of many others, e.g., those with more direct knowledge of and working experience with international law and institutions as well as alternative dispute mechanisms.
  Commentators are already suggesting the possibility of regional courts,
 of an international version of a small claims court,
 as well as creative use of “chambers” practice (the ICJ statute allows special chambers of the Court to be established), perhaps to handle cases involving varying mixtures of “law” and “equity” or requiring special expertise.


One suggestion, administratively, is to establish some kind of Office of Dispute Resolution housed in or near the UN or, more likely, in regional intake units, staffed with very knowledgeable and user-friendly people, who could outline all  alternative dispute resolution mechanisms available and, with the parties’ permission, make  tentative suggestions as to how they may wish to proceed.  This unit could be available upon request or, in special emergency circumstances, sua sponte or upon Security Council direction (this would allow, e.g., one or more parties to save face by not having to themselves initiate even these preliminary proceedings).  Such a screening and advisory intake operation could be immensely helpful to the parties.  It could get things off on the right foot, and help assure that things are headed in an appropriate direction (e.g., realizing that other parties may need to be involved, or that immediate referral to the Security Council may be advisable).  Tremendous expertise has been accumulated over the years by private and public professionals in a wide variety of alternative dispute resolution techniques, including various combinations thereof,
 and this administrative body (or bodies) should make full use of this knowledge in helping the parties to an expeditious and efficient start toward resolving their individual dispute.

International mediation and arbitration should be readily available at low cost.  Just as domestic courts are available to parties upon payment of minimal fees in the interest of providing justice, so too international alternative dispute resolution mechanisms should be made readily available in the interest of providing international justice.  

The overall goal, in any event, is clear:  to have a comprehensive set of legal structures, which together with the International Criminal Court,
 the Law of the Sea Tribunal, and the WTO’s Appellate Body, plus possibly some day an International Human Rights Court,
 provide the global rule of law.  As stated by former UN Undersecretary General Brian Urquhart:

A rule-based international society may seem a lackluster phrase, but it describes, for those who wish organized life on this planet to survive in a decent form, the most important of all the long-term international objectives mankind can have.

Finally, on a humble note of cautious realism.  Although we have been describing a more or less comprehensive scheme for resolution of all international conflicts, this model does not preclude alternative means of resolving such conflict.  Thus, the potential failure of our model to be an air-tight system is not a fatal defect warranting its rejection.  Once again, we ought not to let perfection get in the way of what is workable.  As stated more quaintly by James B. Conant:  “I feel that even a rickety bridge out of the shadow of the Superblitz is better than none.”

CHAPTER TEN—AN INTERNATIONAL PEACE FORCE


We have traced above the history of the basic idea of using some kind of international police force to deter international violence and preserve the peace, noting in particular some rather prominent endorsements of the idea from at least four former U.S. presidents:  Theodore Roosevelt, William Howard Taft, Dwight D. Eisenhower, and John F. Kennedy.
  Also, we have quoted rather extensively the basic argument for an international police force made by Grenville Clark and Louis Sohn,
 to the effect that nations cannot be expected to renounce the use of force until some alternative security system is in place.
  This is what might be called “the Mr. Dillon [as in Matt Dillon] principle.”  People are not going to give up their guns until Mr. Dillon is on the job.
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  Other noted peace activists are in agreement.  In particular, Professor Randall Forsberg (1943-2007), who was Director of the Institute for Defense and Disarmament Studies at MIT, Co-Founder of the Nuclear Weapons Freeze Campaign, recipient of a MacArthur Foundation “genius” award, and probably the best strategic thinker in the American peace movement in the past several decades, specifically dealt with the strongly held pacifist position that war is always wrong and that there are no morally acceptable military forces, as follows:

Others believe with equal conviction, as I do, that complete renunciation of the use of armed force in all situations is much less likely to lead to world peace than is the establishment of an international counterpart to national governments—a reformed U.N. which is empowered to use armed force to deter and quell deadly force.

Forsberg outlines the international structures that would need to be put in place:

The rule of law must be preeminent.  Secondly, there could be vastly strengthened means of nonmilitary conflict resolution….Finally, on the military side there needs to be a process by which reliance on national force…is replaced by reliance on multinational forces.

Professor Forsberg envisioned a ten-year “transitional regime” during which “we can practice sharing power while we still maintain our own unilateral military power or our legal right to use power unilaterally.”
  

One thing upon which peace activists (and neo-conservatives and others) are rather entirely agreed is the inadequacy of the current UN system of so-called “collective security.”
  The chief problem has been the veto in the UN’s decisive security organ, the Security Council.  FDR was not unaware of the problems the veto could create.  Back in 1923, when he was a private citizen (between stints as Assistant Secretary of the Navy [1913-1920] and Governor of New York [1929-1932]), he wrote an essay intended to be submitted in an essay contest sponsored by the Saturday Evening Post.  He withdrew the essay upon learning that his wife Eleanor would be one of the judges.  In the draft essay he had called for the elimination of the unanimity requirement of the then League of Nations, writing:  “Common sense cannot defend a procedure by which one or two recalcitrant nations could block the will of the great majority.”
  But in the end, in 1945, the UN did only marginally better than the League, giving the Permanent Five (US, USSR, China, Great Britain and France) a veto in the Security Council.  The question for us today is whether we can do any better than that, realizing on the one hand the extreme reluctance of the P-5 to give up or modify their veto powers and, on the other hand, the keen sense of urgency felt by various presidents and scholars of national security about the need for some kind of global security force to preserve the peace.  The answer to this question will depend upon an answer to the issue of “command and control” over any such force.

The “command and control” issue is not an easy one to resolve.  An early hint that this would be so is found in the history we have already reviewed.  Teddy Roosevelt hints at it in his 1910 Nobel Peace Prize speech when he says that the statesman who could figure out how to create some form of effective international police power “would have earned his place in history.”  And William Howard Taft, as noted earlier, confessed that “[t]he details” of his proposal for the use of some such force were “not worked out.”
  Similarly, Hans Kelsen conceded that the “organization of [the] administrative body” that would superintend the international police force would be “the most difficult of all the problems of world organization….”
  While President Eisenhower declared that the issue of how the international peace organization he proposed would be constituted or controlled ought to be “easy of solution,”
 it hasn’t proven so to date.  

A distinguished elder statesman, Elihu Root (Secretary of War, 1899-1904; Secretary of State, 1905-1909; U.S. Senator, 1909-1915; President of Carnegie Foundation, 1910-1925), also noted the difficulties involved in this area, writing the following in a personal note to Charles Francis Adams on February 11, 1915:


In order that the judgments of the court applying this [international] law shall be respected, there must be sanctions for its enforcement, and here we come to the international police force….Close, discriminating and instructed thought ought to deal with that subject….It is going to be a business for experts who combine technical knowledge with imagination….

In other words, it will not be easy.  In fact, many if not most commentators of the current generation have viewed it as downright impossible.  As usual, the strongest statement of this position is Eric Posner’s: 
Such an [enforcement] agency would need an army or police force armed with guns, and if it would be effective against powerful states, the agency itself would have to have a powerful army.  But what would prevent that agency from using its power to obtain geopolitical ends of its own—or those of its staff or whoever controls it, including, possibly, influential other countries?  The answer is—nothing.  And that is why a real international enforcement agency does not exist.

And it is true that unless, e.g., the United States was comfortable with the “agency” controlling an international police force, it would never come into being.  But are there circumstances under which the major powers would feel comfortable ceding such potentially far-reaching power to some such international agency?


There is, to my knowledge, only one book that systematically addresses this precise question, a remarkable little book edited by Professor Lincoln P. Bloomfield
 titled “International Military Forces:  The Question of Peacekeeping in an Armed and Disarming World” (1964).  Professor Bloomfield pulled together eight authors of somewhat varying views for an excellent dialogue on the above question.  The book starts with a short history of the idea of an international police force, beginning with Theodore Roosevelt’s testimony before Congress
 regarding a 1910 proposal to create a commission to study “constituting the combined navies of the world [into] an international force for the preservation of universal peace” in connection with arms limitations.
  Next, there is a post-WWI French proposal for some kind of joint military force under an international general staff, and proposals at the Dumbarton Oaks Conference (1944) by the Soviet Union and China for an international air force.
  Finally, in 1960 Secretary of State Christian Herter responded to Soviet Premier Khrushchev’s call for general and complete disarmament with a proposal for an international force to accompany disarmament.
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Although Professor Bloomfield’s own concededly “modest” proposal for an international police force is based upon a “generalized sense of short-run caution verging on pessimism,” he simultaneously admits to “a sense of greater optimism for the longer run.”
  In the near term, however, looking at the world in 1964, he believes that (1) it is “surely unsafe to make the…assumption that the ideological and power struggle between communism and the West will not continue indefinitely,”
 (2) an effective world police would have to consist of “at least 500,000 men” and “control a nuclear force” of significant size;
 and (3) none of the superpowers will want to relinquish their veto power.
  Thus, Bloomfield ends up proposing a standing international force of less than 100,000, and still subject to great power veto,
 all of which is of course about what we currently have.  

But if Bloomfield is moderately pessimistic about the idea of a superintending type of international police force, several of his cohorts—in particular, Hans Morgenthau,
 Stanley Hoffman,
 and Thomas Schelling
--raise a host of very serious objections to the idea, objections that need to be addressed now.
  Their arguments, which have certain common threads, raise severe questions about the scope and nature of any projected UN Peace Force.  


At the outset the authors acknowledge that “[a] totally disarmed world is something we know nothing about.”
  As put most evocatively by Thomas Schelling:

But no one can say in advance whether those who enjoy political control of the force will have the resolve, temerity, prudence, audacity, restraint, brutality, responsibility, or whatever else it takes, to launch war when they ought to, to threaten it credibly, to limit war properly if it occurs, or to abstain in the face of temptation.
 
And so the intrepid authors are inevitably forced to speculate, and given when this book was written (1964), while still in the very midst of the Cold War, they do rather well on the whole.


First, they recognize that a range of different kinds of international police forces can be imagined, from existing types to regional forces to a standing fighting force.
  Similarly, a variety of missions can be imagined.
  So their recommendations, while often general, also occasionally distinguish out certain missions.

One objection to the general idea of an international police force concerns the reliability of the soldiers making up the force.  Morgenthau concludes:
[I]t is too much to expect that large masses of individual members of different nations could so transfer their loyalties that they would execute reliably and without question whatever orders the international organization might give them.  


…


[Thus}, an international police force…is…always threatened with partial or total disintegration.

Similarly, Schelling has, as usual, a rather cute way to put much the same concern:

The capacity to incur allegiance to an abstract organization, or even to “mankind” generally, may not be a capacity highly correlated with other qualities we want in our senior military officers or even our junior ones.

Hoffman concludes that:


An international standing army is out of the picture.  Problems of composition and stationing would be insoluble, and the question of loyalty would arise in its most acute form….It is impossible to see how today’s contenders [nations] would agree on creating such a monster….What would be the reliability of a force in which totalitarians and non-totalitarians may be juxtaposed, or, if it were drawn exclusively from the reservoir of small, nonaligned states, in which an insidious battle for control would be just as permanent as the army?


A second basic concern, already reflected to some extent in the first, but nevertheless separable is that the East-West divide makes impossible any kind of international police force.  Stanley Hoffman makes the point quite forcefully:


A world force that would be above and beyond the very real lines of enmity that crisscross the world is inconceivable….The circumstances which doomed Chapter VII [of the UN Charter] have not been transcended….As long as the major powers are engaged in a contest that may hopefully remain peaceful but is nevertheless total in the sense of being an ideological competition as well as a power struggle, they are unlikely to set up a force which none of them could be sure to control….

Hoffman does later note, however, that “a passage to a more moderate international system,” and at a minimum, the end of the Cold War, might improve the prospects of some kind of international force, e.g., to police arms control agreements.


Third, and really the most important concern, is what I have always called the critical “command and control” issue:  by what process and by whose decision, is an international force to be set in motion?  Morgenthau, Hoffman, and Schelling rightly perceive that the answer depends upon what stage of disarmament, if any, has been reached.  For Morgenthau, the idea of an international police force in a world of armed or even partially armed sovereign states is “a contradiction in terms,” an impossibility.
  And total disarmament would require “a supranational authority capable of committing organized force,” in other words, “world government.”


Hoffman makes a somewhat similar argument, stating that there are only two basic models for the international system, either a system of sovereign competing units or a world state.
  And any system that aims at disarmament and would settle disputes “establishes in fact, if not in words or in intention, the beginning of a world government.”
  Shy of that, the possibility of interstate war will persist.
  Even assuming some kind of international force were to be imagined, there would be insuperable “command and control” problems, because one of two things would have to occur, either (1) a case-by-case decision by some entity such as the Security Council, or (2) “a fully worked-out agreement defining in advance and in detail the kinds of circumstances in which the force could be used and the kinds of missions it could perform in each case.”
  As to the former, Hoffman is not optimistic about the chances of agreement, given past history.  As to the latter:
[I]t is easy to predict that either the states would fail to agree on a meaningful definition, both exhaustive and precise enough (just as they have failed to define aggression), or also the agreement on a document would not really settle anything, and in case after case a battle royal would break out around the issue as to whether or not the events fell into one of the slots of the agreement.


Similarly, Thomas Schelling, in the course of dealing with what he calls “organizational,” “foreign policy,” and “techniques of the force” issues, deals with what are a number of command and control issues.
  Schelling, like Bloomfield assumes that an international peace force would have to have an “invulnerable nuclear deterrent”
 and a considerable armed force (he casually mentions force levels in the millions, a budget perhaps half the American and, just for shock value, the possibility of amphibious or airborne attack on, e.g., the United States!).
  Continuing in a similar vein, he asks whether the force (or the agency that controls it) can use force to extract the money needed to fund it;
 whether the force could have “spies” (not just “inspections”) and military “secrets”; and what to do if the “enemies” of the force are represented on whatever political entity controls it.
  And, to top off these troubling questions, he asks whether a force whose function would be to maintain military supremacy against all potential adversaries would be an irreversibly dangerous arrangement?
  

There are other objections and concerns, such as the perils of involvement in internal upheavals,
 the risk that a standing or stand-by force would become (or at least be viewed) as being “an instrument at the service of the status quo,”
 and a host of dilemmas associated with the use of war to prevent war.

All of the above
 is moderately to severely daunting to a person such as myself whose fervent wish is to round out the “world peace through law” formula with some kind of seemingly logically necessary UN Peace Force (UNPF) having a monopoly on the use of internationally-useable military force.  It seems to me, however, that Bloomfield and his co-authors are right about one central thing:
  any attempt in today’s world to enforce collective security against a major power is “just about as impossible as the drafters of the [UN] Charter calculated.”
  

Does this mean the end of the whole idea of “world peace through law”?  Not necessarily.  In fact, not at all.  There are two reasons.  First, we may find that once we have established a viable and well-accepted set of legal structures that constitute a comprehensive system for resolving international disputes, we may not actually need much “force” to secure compliance.  Second, it is possible to carve out well-defined tasks which a UNPF can undertake, which will in practice not suffer from the difficulties imagined by Bloomfield, Morgenthau, Hoffman, Schelling, and others.

Taking the first point.  We have already seen that early WPTL theorists, such as Jeremy Bentham and William Howard Taft, had at least some reservations about an international police force to be used to enforce the decrees of their proposed international tribunals.
  Bentham makes explicit his reliance, on the whole, upon the force of international public opinion.
  Similarly, an early American peace activist, William Ladd (1778-1841; Harvard grad [1797], sailor, farmer, peace activist), argued for a “court of nations” to “arbitrate or judge” international disputes voluntarily brought to it, “leaving the functions of the executive [enforcement] with public opinion, ‘the queen of the world.’”
  Ladd believed that:
[W]here one man obeys the laws for fear of the sword of the magistrate, an hundred obey them through fear of public opinion…[such that] [t]hough at the commencement of this [Court of Nations] system, its success may not be so great as is desirable, yet, as moral power is every day increasing in a geometrical ratio, it will finally take the place of all wars…, much in the same manner as a civil court has taken the place of the judicial combat.


Of course, such literally pietistic hopes could well be viewed as mere wishful thinking in the face of events such as WWI and WWII, not to mention more recent events such as Hungary (1956), Czechoslovakia (1968), Afghanistan (1979-1989), Cuba (Bay of Pigs, 1961), Nicaragua (1983-1984), and Iraq (March 2003-August 2010).  Nevertheless, despite the limited role that international law has been allowed to play in the past, it is probably true, as modern scholars of international law point out, that:

[W]orld public opinion is emerging as one of the most important sanctions in international relations that states must reckon with.  As knowledge of international law and acceptance of it grows, public opinion will strengthen the effect of the “Moral Sanction” incurred by the violation of international law.

An interesting feature of European Union law is the enforcement mechanism for judgments of the European Court of Human Rights.  There is no compulsory machinery comparable to domestic courts, only Article 53 of the Convention, which provides simply:  “The High Contracting Parties undertake to abide by the decision of the Court in any case to which they are parties.”
  Think more generally about the European Union.  Was it a supranational police force that made the EU a success?  No.  It was an agreement to agree that did it.  Nor was it, by the way, any one particular institutional arrangement, agreed upon in advance, such as a parliament, that did it either.  Mostly, it all depended ultimately upon a certain attitude, a willingness to follow certain basic rules and norms.  As stated by Arthur Larson:
[I]t cannot be stressed too often that the heart of the matter is not force; it is law.  Too often it is assumed that, if we could only create a decisively powerful international police force under central control, the problem of achieving world order would be largely solved.  This puts the cart before the horse.  The most important thing is to develop a body of law and a machinery of law that all nations accept and trust.  To the extent that this can be achieved, history has shown that exacting compliance by force will not ordinarily be necessary.


In sum, if we are ever able to erect a comprehensive set of legal structures at the international level which nations trust to resolve international conflict,  we will have accomplished something tremendously significant and valuable all by itself, regardless of enforcement provisions.


But what could a UNPF contribute toward peace, keeping in mind the concerns of the skeptics rather thoroughly explicated above, what roles might a UNPF viably play?


(1)  Enforcing international court judgments.  First, a UNPF could enforce decisions of the International Court of Justice and other international courts, pursuant to the UN Charter.
  Although such enforcement would, under existing law, only be discretionary with the Security Council, the record of enforcement is not really so bad thus far,
 and it is perhaps not wishful thinking to expect an improved record in the future, as well as a discontinuance of the veto as to, in particular, resolutions to enforce ICJ judgments (as part of a sort of “common law” development, or, in this case, “international norm” development).

(2)  Genocide prevention and buttressing nation-building.  This is not the place for a full discussion of these topics, even though they do have some fairly obvious security implications.  Although a greater role for a UNPF to prevent genocide has long been urged, great caution still must be exercised to define very carefully when the new “responsibility to protect” norm mandates intervention.
  Better intelligence-acquisition in any such operations is required (and mandatory, regardless of the consent of the country involved),
 in order to avoid mistakes in what are often tumultuous and confusing circumstances of civil war or ethnic strife with conflicting claims made by all sides.
  

Despite the opposition of a recent American president, the use of UN troops to assist nation-building is something that obviously should have happened much earlier in Iraq and Afghanistan, now costing the U.S. trillions of dollars, thousands of lives, and gaining us nothing but the contempt of a large segment of the world.


(3)  The “World Cop” role.  In addition to the usual Chapter VII discretionary actions, there need to be well-defined circumstances under which a UNPF would be authorized in advance to engage in “virtually automatic action,”
 just as the police respond to a jewelry store burglar alarm.  For instance, it needs to be an international crime to possess nuclear weapons, their components or fissile materials, and there is no need for the Security Council to debate whether to arrest a criminal who violates this prohibition.  Nor, once again, is there a need for a global legislature in order to enforce such an international prohibition; all that is needed is what any criminal justice system needs:  cops, courts, and corrections.

(4)  Enforcing disarmament.  Finally, and importantly, as Stanley Hoffman conceded, once the world frees itself of the intense rivalries of the Cold War and arrives at “a more moderate system,” then “at that point arms control agreements could be policed by international forces.”
  Believe it or not, we now appear to be in such a more “moderate” world, and are finally ready, as argued above, to make the absolutely essential move to abolish nuclear weapons. 

The initial question, then, is what kind of UNPF might be needed to enforce a treaty abolishing nuclear weapons?  On the one hand, it is conceivable that, depending upon just how “moderate” the world will have become by then, a zero-nukes regime might not require that much “policing” beyond the normal inspections processes, so that one could rely upon current Chapter VII enforcement, which is of course subject to the P-5 veto.  On the other hand, if one demands ironclad guaranteed enforcement, then some kind of veto-proof mechanism is required.  Is that possible?


Despite ample basis for skepticism about abolishing the P-5 veto in general, there may be some basis for optimism about doing so as to isolated topics.  The precedent is the Law of the Sea Treaty, finally signed after decades of hard negotiations, but finally establishing adjudicative tribunals that are not subject to any P-5 veto.
  I am not now prepared to specify precisely what kind of “operational mechanism” to control a UNPF ought to be negotiated.  Not only is it admittedly difficult (as we have already noted), if one has faith in the value of a dialogic process, then one ought to refrain from any premature prescriptions.


What kind of force or forces might we be talking about to enforce a nuclear disarmament treaty?  Well, it certainly need not be the millions talked about by some commentators, nor need it (or should it) have nuclear weapons.  In fact, it is very possible that the vast majority of actions would be against an individual or a very few individuals, and not entire nations, such that a UNPF could be quite small. But in view of the world as it is, in which the United States spends more on its military than every other country in the world, it is entirely possible that something like an “overgrown NATO” might end up being the default “big army” component of a set of international peace forces.
  

Finally, what about the problem of “outliers,” nations that refuse to abide by a nuclear disarmament treaty?  International law needs to mandate the abolition of nuclear weapons worldwide, and to back up this mandate forcefully:  to put it bluntly, outliers will have to be coerced, either politely or impolitely.
  Possession of nuclear weapons needs to be made an unconditional international crime, irrespective of individual state consent.
  Those who insist on possessing such weapons are threatening to blow up children in their cribs, grandmothers in their rockers, and entire generations of families in an horrific instant.   This is a crime against humanity and anyone threatening same is an international outlaw, subject to arrest as such.  Much careful thought would have to be given as to precisely how such an arrest might be effectuated in a manner that encourages voluntary compliance and avoids unnecessary bloodshed.  But in the end, after exhausting whatever due process mechanisms are devised, a recalcitrant international outlier must be treated in basically the same manner as a domestic murderer.  


Not that a UNPF ought to be engaged in nothing but the application of force.  On the contrary, there ought to be a “peace and reconciliation” force that makes full use of conflict resolution and other non-violent approaches, something like the existing Non-Violent Peaceforce.
  There would need to be diverse types of peace forces, appropriately staffed and trained to focus on diverse challenges.  Obviously, the UNPFs would need to have a highly-trained corps of elite officers and troops, with access to all necessary weaponry, equipment, logistics, support, and intelligence and communications, operating under well-organized and well-coordinated command and control with clear mandates.  Of course, the UN could also utilize existing national forces to operate under UN auspices.

Many, if not most, of the plans for WPTL over the years (e.g., McCloy-Zorin) have contemplated eventual general and complete disarmament (GCD).  But is GCD necessary?  Even though there is a certain intuitive “logic” behind the idea of a truly “supranational UNPF,”
 in practice all that may really be needed is (1) acceptance of the rule of law to resolve international conflicts, and (2) an accepted norm of reliance upon a UNPF, such that a UNPF is considered the only legitimate means of confronting violence or threats of violence.  In short, under our version of “world peace through law,” neither a global legislature nor general and complete disarmament is necessary.

 Lastly, the fact that the idea of a robust UNPF might actually be acceptable to certain conservatives
 does not necessarily make it a bad idea.  Unless some of the ideas of the peace movement are taken up by the so-called “opposition,” they will never go anywhere.


In sum, as we every day gain greater experience with already-existing UN peace forces, increasing their capacity and competence, with concomitant probable decreases in individual-country militaries,
 we will arrive at a point where the normal expectation will be that an international peace force is the only proper means of dealing with international conflict.  Simultaneously, the universal expectation and eventual well-settled norm will become that such conflict should be subjected to a comprehensive array of international legal dispute resolution mechanisms.  When that happens, we will have arrived at a place where we have in fact substituted the rule of law for the use of force to resolve international conflict.  If and when that day comes, we will have realized humanity’s long-time dream of world peace through law.
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CHAPTER ELEVEN—OBJECTIONS
  This is an appropriate time to take one final hard look at the leading potential objections to our brand of “World Peace Through Law.  


The most obvious and serious objection to our version of WPTL is that it is simply impossible, because it involves too much interference with national sovereignty, would break down in the face of serious threats of violence, and would not be enforceable if push came to shove.


It is true that significant intrusions upon national sovereignty (even though they would be agreed upon, like any other treaty) are contemplated.  Thus, e.g., the United States would have to forego some of the guilty little pleasures we’ve allowed ourselves over the years, such as mining Nicaraguan harbors (illegal) and the second Iraq War (also illegal).  WPTL will interfere with aggression.  And so countries contemplating joining a WPTL security regime, which would mandate compulsory mediation and arbitration to resolve international conflict, would have to decide whether they are willing to incur a substantial diminution in their sovereignty in order to preserve global security. 

In the end, predictions in advance either way do not count for much.  All that will ultimately matter is what countries are actually willing to do.  Professor Louis Sohn had a very good idea:  hold an international conference (making it “a common endeavor” of many nations and therefore “more likely to result in its acceptance by many States”) on creating “a general treaty on the settlement of international disputes by various means, including arbitration.”
  As in the draft proposal approved by the American Bar Association in 1984,
 there would be various options built into the instrument, which:

would make it easier for each State to accept at least some of them, and later, after gaining sufficient experience with the procedures provided for in the instrument, most States would be encouraged to exercise further options, until some day the United Nations will discover that all States have voluntarily accepted the whole system of dispute settlement developed for their benefit.

In other words, countries could go at their own pace, at first agreeing to only compulsory mediation, which would bind them to virtually nothing, except the obligation to talk.   


Moreover, and most importantly, countries could also simultaneously join in a treaty abolishing nuclear weapons, which would inevitably have various dispute-settlement mechanisms attached to it.
  Thus, by a combination of these two voluntary agreements, combined with the Security Council’s acknowledged authority under Chapter VII of the Charter to order parties in disputes threatening the peace to go to mediation and/or arbitration,
 we can already see the beginnings of the kind of universal acceptance of the norm of compulsory arbitration that Louis Sohn envisioned.
  But it will be objected:  what will “compel” compliance?  It will obviously take more than the fake compliance associated with the Kellogg-Briand Treaty.
  It will require a new international Grundnorm, an underlying genuine agreement to abide by international ADR.


A further argument worth noting.  The fact that a government agrees to mediation, or arbitration, or even compulsory adjudication does not mean, of course, that they give up control altogether.  As noted by one scholar, “resort to judicial proceedings does not put diplomacy to sleep.”
  Litigators know that 90% of all litigation settles.  


And yet, what about the truly “hard case”?  Amateur historian that I pretend to be, I set out more or less at random to list many (about two dozen) of the major crises and conflicts over the past half century or so, as well as a few pending conflicts, just to see (estimate) how WPTL would or would not have worked.
  It was actually rather amazing how well WPTL would have worked in almost every case.  I started with WWI, as to which mere “talk” alone would have helped (as opposed to the ultimatum which Austro-Hungary issued to Serbia, which was purposely designed to be unacceptable), and as to which other post-WWII legal restraints upon aggression might have also given the relevant officials of the Austrian government second thoughts.


But then one immediately confronts WWII, and there is admittedly great difficulty in imagining anything that would have deterred a Hitler.  Happily, however, even though one can concede that we will always have psychopaths amongst us, some of whom become the leaders of nations, we do get to deal (as the realists are always reminding us) with the world as it is.  Thus, the question of whether anything could have put a lid on the cauldron of nationalistic and other forces at work prior to WWII is a question we no longer have to answer.  A key part of our argument is that times are different, we have improved, and we are closer to a world ready to follow the global rule of law.  In short, the world, as bad as it is, is better than it was.  It could be worse.


And so, without going through my entire list, let me just sum up my basic conclusions:  (1) it seems clear that many if not almost all violent confrontations might have been avoided if some form of compulsory arbitration had been available; and (2) even if there are one or two cases where WPTL might not have worked, there would have been no harm in attempting to use alternative dispute resolution techniques.  The hardest case is perhaps the Cuban Missile Crisis.  I start from the shared fundamental assumption held by most of us in this country (and obviously the Kennedy administration) that Soviet nuclear missiles in Cuba were totally unacceptable, regardless of what “the law” may have had to say about it.
  In sum, this hard case points to the distinct possibility that there may have been (and therefore may be) occasions where national security is so strong it will trump international law.  The only thing that can be said about this case, in conclusion, is that (1) under a regime of zero nuclear weapons, which is what we contemplate under our WPTL proposal, this particular “hard case” disappears altogether, and (2) even shy of that, under any sensible regime for “managing” our nuclear weapons as they are, neither side will station their weapons only five minutes away from an opponent’s homeland, to avoid the obvious dangers associated with giving said opponent insufficient time to respond to false nuclear alerts.


In any event, regardless of whether WPTL is capable of meeting every variety of crisis, as Arthur Larson notes:


The true measure…of the contribution of the peace through law movement will be found not merely in the number of actual disputes settled in court but also in the general increase in respect for legal rights and procedures and in the general elevation of the standard of international conduct that would flow from the strengthening of the substance and machinery of international law.

Although we have made much progress, we are not quite where we need to be.  For while there is a dawning appreciation of the danger of nuclear war, we have not yet realized that some form of WPTL is mandatory.   While it is true that each nation would need to be prepared to accept an occasional negative decision, that is a step, as William Howard Taft and Dwight David Eisenhower have argued, humanity now needs to take.


A second possible objection to our version of WPTL is that it is unnecessary.  One version of the argument might be (although I know of no one actually making this argument) that all that is actually necessary is to abolish nuclear weapons.  One response to this is that WPTL may be necessary, at least in some form, in order to get all the way down to global zero.
  A second answer is that there are still significant dangers of war with conventional weapons, dangers that can be dealt with via the global rule of law.


Another version of this argument would relate to the UNPF, arguing that all we really need for a peaceful and just future world is the classic idea of a gradual but steady decline in militarism and military spending worldwide, as part of a generalized increase in understanding amongst countries (I sometimes call this the “friendly porcupines” model of world peace).  For just as we would no longer think of going to war with Canada and just as Great Britain and France would no longer think of going to war, so too we and Russia and others may arrive at a similar point of mutual understanding in our joint destinies.  And this new outlook would be accompanied by the de facto resort to readily available legal dispute resolution systems, without much if any need for a UNPF.  If true, fine.  But in the meantime, it seems advisable to plan for the kinds of UN Peace Forces envisioned, while conceding that maybe twenty to thirty years from now we will live in a less Hobbesian/Thucydidian world than we do now, and the need to use force for law enforcement will be much less.


A third objection to WPTL as revised would be an alleged “democracy deficit” associated with the lack of plans for a global legislature.  There are several responses.  First, as we have previously noted, there is no absolute need for a legislature to have a viable global rule of law.  The basic common law processes for developing the law—based if necessary upon nothing more than the Golden Rule and Common Sense—is what all early equity courts and indeed all the earliest courts in human history have used
 and the results have been rather satisfactory.  Another response is that our recent experience with “democracy” in this country leaves one wondering about the supposed wondrous efficacy of same.  Sadly, our congress is horribly compromised by big money, with even decent legislators that I have come to know (and like) taking literally millions of dollars from those they are supposed to be regulating, with the results you would expect.
  We have seen repeated instances of legislation favored by huge majorities (80-90%) dealing with topics such as land mines and a “public option” in healthcare, fail miserably in the congress.
  In sum, in the real world I would submit that treaties agreed upon by almost all countries are in fact generally more “democratic” (in the most fundamental sense of being supported by the vast majority of the people) than U.S. legislation.  The great Chief Justice John Marshal, in a letter to international law scholar Henry Wheaton, said he believed that international law was:

a law which contributes more to the happiness of the human race, than all the statutes which ever came from the hands of the sculptor, or all the paintings that were ever placed on canvas.

So spare us, neo-conservatives in particular, your pretended concern for “democracy,” when there is nothing you fear more than the operation of true democracy.


Finally, it will be objected that there is no guarantee that WPTL will work each and every time as to every possible conflict.  This is true.  Nothing is a “guarantee” of world peace.  One can no doubt come up with an entire parade of imaginary horribles if one cares to do so.  But whichever way we turn, whatever course of action (or inaction) we choose, there are risks either way, so that we are inevitably forced to weigh the relative risks.   For myself, I prefer a course that accords with our most humane values, that will allow us to deal with the real problems humanity faces, and enter a new age of peace and freedom such as the human race has never before seen.


Bertrand Russell wrote a great little book in 1959 called “Common Sense and Nuclear Warfare.”  In it, he proposed nuclear disarmament and creation of some kind of “permanent joint body to seek measures tending toward peace,” including “deciding disputes by arbitration or by some international tribunal.”
  And he said this:

I put first among the gains to be expected [from his proposals] the removal of that terrible load of fear which weighs at present upon all those who are aware of the dangers with which mankind is threatened.  I believe that a great upsurge of joy would occur throughout the civilized world and that a great store of energies now turned to hate and destruction and futile rivalry would be diverted into creative channels, bringing happiness and prosperity to parts of the world which, through long ages, have been oppressed by poverty and excessive toil.  I believe that the emotions of kindliness, generosity and sympathy, which are now kept within iron fetters by the fear of what enemies may do, would acquire a new life and a new force and a new empire over human behaviour.  All this is possible.  It needs only that men should permit themselves a life of freedom and hope from which they are now excluded by the domination of unnecessary fear.

CHAPTER TWELVE—CONCLUSION


Crux of the argument.  Benjamin Ferencz
 is right:
In order to have a peaceful world, you need three basic components.  [1] You need laws to define what is permissible and impermissible.  [2] You need courts to settle disputes amicably or to hold wrongdoers accountable.  [3]  And, you need a system of effective enforcement.  Those three components—laws, courts, and enforcement—are the basic foundations for every society, whether it be a city…or a nation, or the world.
 

Ferencz continues as follows:

We live in a world that is just beginning to be put together on an international level, that contains the vital component parts for a more civilized world community.  Insofar as we succeed in putting the missing parts in place, the world will be more tranquil.  To the extent that we don’t have those components, the world will be less peaceful.
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Finally, he says this:


We are at the beginning of an amazing information revolution, the magnitude of which we cannot even grasp.  The potential for changing the way people think is enormous.  But it will take time.  I don’t know if it will be a hundred years or two hundred years or more.  There is no such thing as instant revolution or painless revolution, but it can be done.  How do I know?  Well, I see the trend from all the changes I have witnessed during my lifetime.  We are spiraling upward.


The most encouraging aspect of Ben Ferencz’s historical perspective is what he views as the potential for significant changes in people’s thinking.  And so what will it take to change people’s thinking?


Quite a bit, actually.  Even if one believes, as I do, in the eventual progress of truth and the gradual if halting progress of justice in the world, it is well to remember that “[t]he mode by which the inevitable comes to pass is effort.”
  Effort on many fronts, not just “the law.”


Many Paths to Peace.  In some ways, in fact, our heavy emphasis upon and focus upon “world peace through law” creates a potentially misleading impression.  For if we ever do secure world peace under law, it will only be as something of a capstone to developments in many other fields of endeavor.  Law, after all, is merely public sentiment crystallized.  Thus, in a way, this book could equally be captioned World Peace Through Love & Understanding; or World Peace Through Interfaith Dialogue; or World Peace Through Education;
 or World Peace Through Social Progress; or World Peace Through Trade & Tourism; or World Peace Through Music.
  

Despite a somewhat “joking” aspect to some of the above motifs, there is a profoundly serious aspect to each and every one.  Although we have focused upon “world peace through law” as sort of an ultimate direction that humanity can safely head, it is obvious that all sorts of other focuses will be absolutely critical.  In short, each of us has a role to play—pacifists, members of the military, educators, businesspeople,
 ranchers and farmers,
 housewives—all of us.  What will be required is all of us pulling together, each at our somewhat differing agendas, with groups such as Mayors for Peace and the Middle Powers Initiative and Global Zero pushing for abolition of nuclear weapons, and American Friends Service Committee and WILPF (Womens International League for Peace and Freedom) pushing their multiple worldwide peace and justice agendas, and the Center for Defense Information (staffed with former military) informing congress about which weapons systems sought by the Pentagon are unnecessary, and United Nations Association and Citizens for Global Solutions seeking ways to preserve and improve the UN.   These are of course only a tiny fraction of excellent groups that have been putting their shoulders to the peace and justice wheel.  

But just as there are no doubt  “many paths to peace,” a number of things that we can do collectively and individually, to secure peace, there is also a need for a clear vision of an overarching direction that we might safely head.  That is what I believe “world peace through law” provides.  WPTL provides peace activists (and the world) with an eminently practical agenda for social change in the near term.  For too long many of us have had this over-simplistic all-or-nothing notion of what it would take to secure “world peace through law,” presuming that some kind of world parliament
 and general and complete disarmament are necessary.  Both ideas are wrong.  There is a readier path to peace, which is the gradual accretion of a well-settled international norm that international conflict must be subjected to a comprehensive set of alternative dispute resolution mechanisms (mainly, compulsory arbitration, preceded by compulsory mediation, and backed up by compulsory adjudication) with some kind of effective enforcement mechanism.  

Our revised WPTL proposal is a do-able task in the lifetimes of many of us.  We need not wait for some millennial moment nor the total transformation of humanity.  Which is very hopeful.  And in these times, when we sometimes despair of things ever being righted, we desperately need hope.


Now is the time.  We know that arbitration in at least some form, however unsettled as an international norm, has been around for well over two millennia.  According to Thucydides, “it was impossible to attack as an enemy someone who was ready to respond before an arbitral tribunal.”
  Yet over these same two millennia, the norm of compulsory arbitration has yet to be developed.
  

What indicia are there for believing that now is the time for the ancient international norm requiring resort to arbitration before going to war to finally take hold in some effective form?  There are a number of positive factors, some already happening and others perceivable as about to happen, that suggest that now is the time.


1.  Favorable Changes in Attitudes.  First, there are a number of favorable changes in attitudes in areas relevant to our concern about peace which have occurred and are occurring.  There is some evidence of a decline in war and the culture of war in recent decades.
  This, despite America’s recent war in Iraq and ongoing war in Afghanistan.  Whether this is due to the growth of democracies and the decline of autocracies
 or to increased trade (the “commercial pacifism” thesis)
 or some other set of factors need not detain us.  What is important for our purposes is that such a decline in major war and the culture of war may be a necessary prelude to greater reliance upon the rule of law.  We are also about to witness a dramatically important development in the evolution of humanity:  the abolition of nuclear weapons.  This is something that we simply must do, and, as previously indicated, in a robustly enforceable way.  Once nuclear weapons are no longer erroneously viewed as “military” weapons but as the sociopathic systems of absolute evil that they are,
 and we eliminate the very last one, we should see a day of celebration similar to that on V-E Day, May 8, 1945.  


Further evidence of changing attitudes is the previously noted recent (January 4, 2007) editorial in the Wall Street Journal by George P. Shultz, Henry Kissinger, William J. Perry, and Sam Nunn--two former secretaries of state, a former secretary of defense and a former chairman of the Senate Armed Services Committee—calling for abolition of nuclear weapons.  Nor were they the first.  Obviously, Ronald Reagan and Mikhail Gorbachev preceded them, at the Reykjavik Summit of October 1986.  Even noted Cold War Warrior Paul Nitze, in 1999, at age 92, in his last op-ed, announced his similar change of mind.
  And Robert McNamara, Manager of Our Missiles longer than anybody (from 1961 to 1968), likewise came out in favor of abolition in 2005.
  The point is that ideas do matter,
 and they are changing.

Another significant barometer of how our ideas relating specifically to national security have been changing are the views over time of George Kennan (1904-2005), famous diplomat (author of the “containment doctrine” in 1947) and former Director of Policy Planning in the State Department.  Kennan made his mark as a scholar with a “realist” critique of international law, finding the “legalistic-moralistic approach to international problems” to be “the most serious fault” in American foreign policy.
  By January of 1982, however, he confessed to a wholesale change in his thinking in this regard, and was even ready to adopt the radical (world federalist) reforms advocated by Grenville Clark and Louis Sohn in their 1958 book on “World Peace Through World Law”:

To many of us—and I think particularly those of us who had been in the practice of diplomacy—these ideas looked, at the time, impractical, if not naïve.  Today, two decades later, and in the light of what has occurred in the interval, the logic of them is more compelling.

Hence, while it was “still too early for their realization on a universal basis,” when humanity finally does “begin to come seriously to grips” with creating some kind of more governed world, “it is to the carefully thought-out and profoundly humane ideas of Grenville Clark and Louis Sohn that they will have to turn for inspiration and guidance.”
  So, however slowly, as we have begun to educate ourselves as to the nature of the nuclear age and the global problems humanity faces, we are gradually coming to see the need for a governed world.

Finally, one of the most hopeful prospects for future changes in attitudes falls under the heading of increasing understanding amongst peoples.  If one looks historically at relations between countries, there is considerable basis for hope.  For centuries, the English and the French, for example, spilled millions of gallons of each others’ blood on battlefields and ships all over the world.  And now, of course, they are firm allies.  One can point also to our own recent relations with Germany and Japan, once bitter enemies, now firm allies.  It was not that long ago that we were calling the Chinese “Godless Communists,” and they returned the favor by calling us “imperialist running dogs.”


Evolution occurs in the social sphere as well as in the biological sphere.  And increasingly these changes in attitudes are capable of taking place over shorter and shorter periods of time.  


So, if one wants to take an inventory of our current “stock” of potential “enemies”—Russia, China, and portions of the Muslim World—we can ask ourselves how might our relations with them improve over time.  Specifically, what might the United States do to improve relations?


Well, for one thing, we might start by treating other countries with respect.  This is a minimum.  And President Obama has made a good start.  We need to resist the childish temptation to call other nations names, such as the “Evil Empire”
 or the “Axil of Evil in the World.”  This does not advance our national security interests.  Secondly, we ought not to unnecessarily threaten them.  Fear is the single most dangerous emotion for us to arouse in any potential “enemy.”  Which brings me to an intriguing point.  What is the one thing that the United States could do that might do the most to decrease fear and therefore encourage liberalizing elements in Russia, China, and the Muslim world?  It would be, I submit, to get rid of all nuclear weapons.  These weapons themselves generate unreasoning and distorting fear, in all of us.  Thus, just as there are almost always unintended negative consequences of war, so too there may be positive unintended consequences of an outbreak of peace in the form of abolition of nuclear weapons.  

I do not think it unrealistic to expect the gradual democratization or at least liberalization of Russia,
 China,
 and even the Muslim world
 in the next decade or less.  I am not suggesting, of course, that we should embark upon an overt campaign to “democratize” the world.  That would probably be counterproductive even if we had a perfectly operating democracy in the USA to brag about,
 which we obviously do not.  

Not that we need a world of nothing but so-called “democracies” in order to effectuate the global rule of law reforms contemplated.  That is not necessary.  But some modicum of increased understanding and a willingness to follow the rules is necessary.  In short, there can be no such thing as a “clash of civilizations,” such as some alleged historians have projected.
  Although America is currently undergoing a most unpleasant period of post-9/11 fear
 and outright Islamaphobia,
 this cannot and will not last.  While the dialogic process might get rather ugly in the short run,
 in the long run we will eventually come to our senses and return to America’s timeworn ideals of tolerance and religious freedom.  When we do that, and Muslims likewise return to their earliest religious traditions of critical thinking and tolerance, we will have arrived at a point where peace will quite naturally blossom and grow.
  

But it will be responded that all that I have proven above is that peace (in the form of increased understanding) leads to peace, by definition.  And indeed there may be some truth in ICJ Judge Stephen Schwebel’s comment that “arbitration is not the way to prevent war; it is rather a product of peace.”
  Nevertheless, while it is true that some degree of consensus and good will is a necessary prelude to arbitration, the availability of arbitration on a regular basis and the development over time of an international norm making arbitration mandatory would (a) allow nations to back off gracefully from otherwise war-precipitating confrontations, and (b) reinforce the rule-of-law-abiding and international-norm-respecting behavior of nations.  In other words, good will alone is insufficient; institutional arrangements are also necessary.


2.  Major Upcoming Social Changes.  Another indication that a new day is dawning for the global rule of law is that we are on the verge of major social changes in all the classic United Nations categories:  human rights, economic and environmental regulation, economic development, and peace.  Looking at each briefly.


Taking human rights seriously.  The precise manner in which human rights will evolve is difficult to predict, but despite occasional setbacks, overall in the past sixty years there has been “a veritable revolution in transforming visions of international human rights into reality.”
  I remember overhearing debates in the 1970’s about whether apartheid would ever end, with the majority taking the position that it would never end; but it did and very well, with a truth and reconciliation approach, with positive impacts all over the world.
  Or consider this true story from America in 1965.  The famous black female vocalist Sarah Vaughan was the guest performer for a White House “evening in music” (instituted by JFK), and she had wowed the audience, held them spellbound, and afterward, when almost everyone had left, LBJ’s White House aide Bill Moyers came by the room she had used as a dressing room to find her sobbing uncontrollably.  He rushed up, put his arms around her, and asked her what was wrong.  After she collected herself, she said:  “Nothing is wrong….It’s just that 18 years ago when I came to Washington I couldn’t even get a hotel room, and tonight I sang for the President of the United States—and then he asked me to dance with him.  It’s just more than I can handle.”
  So, we are making progress, whether we realize it or not.

Consider next gender rights, and how far we have come in our own country in just the past sixty years.  Harvard Law School did not admit women until 1950!  There was no right to even vote until 1921!
  And here is what the venerable U.S. Supreme Court Justice Joseph P. Bradley wrote in an 1873 decision upholding the exclusion of women from law practice:
[T]he civil law, as well as nature herself, has always recognized a wide difference in the respective spheres and destinies of man and woman….The paramount destiny and mission of woman [sic] are to fulfill the noble and benign offices of wife and mother.  This is the law of the Creator [sick].

Today, of course, we now have three female U.S. Supreme Court Justices.  When one considers the key role that woman can and will play in eventually securing a lasting peace, this fairly recent history in our own country portends well for the future.


This is not to say that there is not a tremendous need for improvement in all these areas.  Nevertheless, our trajectory is unmistakable.  It is safe to predict that we are about to enter a whole new era of international human rights.


Economic and environmental regulation appears to be “the next big thing” on the international horizon, if the sheer need for it is any indication.  Since this is not a book on that topic, all that will be done here is to hint at some of the likely upcoming changes in areas such as international financial regulation, regulation of tax havens, minimal worker safety and social benefits legislation, as well as global environmental governance.
  A major source of the problem is the “race to the bottom phenomenon,” whereby wealthy multi-national corporations and others are able to use the forces of the global market to force countries to abandon or eviscerate social welfare standards in order to attract investment and save jobs.  As stated rather succinctly by Professor David Kennedy:
Speaking loosely, and to put it in the starkest terms, with economic globalization and the continued loss of public capacity, large swaths of the world will, in twenty years, have whatever social security system, whatever environmental regime, whatever labor law, whatever wage rate, prevails in China.

Or, as stated in David Rothkopf’s brilliant new book, Power, Inc., 

[G]lobalization weakens the power of the state….[O]nce corporations…are truly global in their operatios, they have the ability to “venue shop” and play countries against one another to win better legal, regulatory, or tax treatment…Because [global] institutions are weak by design, thanks to the reluctance of states to cede sovereignty, the result is that on transnational issues there is a void….[A]dvanced economies…have been compromised because they face the choice of enforcing their laws and seeing investment flows directed to less demanding regions of the world….Stronger global governance and government mechanisms are actually not the enemy of traditional national sovereignty on most transnational issues; they are its only hope.

In short, we have an overabundance of global reform agendas in this particular area, indicative of a need for a veritable WTO 2.0.   


Development.  Again, this is not the place for an extended discussion of “economic development” (to the extent the term is even used any more), but rather just a single sentence, to note that there is finally a new research agenda afoot to test what actually works and what doesn’t work in the area of economic development, to resolve scientifically and factually the disputes between the likes of Jeffrey Sachs and William Easterly, and soon we will have the benefits of that research.
  This is, pun intended, a most welcome development.


Peace.  The near-term agenda for the peace movement is indicative of the progress, slow but sure, that we have been making:  items such as de-alerting nuclear missiles; a Comprehensive Test Ban Treaty; a Fissile Materials Cut-Off Treaty (to avoid proliferation dangers); and, most important of all, a Nuclear Weapons Abolition Convention.
  Another short-term item would be a UN Emergency Peace Service, to prevent genocide.

It’s a small world after all.  The point of all the above discussion is this.  We are starting to see a whole new world come into focus.  Indeed, we already live in a new world, but we’re just too close to it to realize it.  We live in a post-Hiroshima, post-Sputnik, post-Moon landing, post-civil rights, post-Cold War, post-Genome Project, post-TV and internet and Google Scholar world.
  We live in a world where a Russian plutocrat, Mikhail Prokhorov, just bought the New Jersey Nets.  Think of it.  Why would he want to buy the worst team in the NBA, and why would we let him?  Because it’s a new world.  Back in 1990, Dwight D. Eisenhower’s granddaughter, Susan Eisenhower, married the former head of the Soviet space program.
  Walt Disney is over in China, with an incredibly sophisticated language-learning program (with interactive video monitors, virtual animals, local and Western instructors, 300 songs, 60 books, and a price tag per child of $1800, with waiting lists in several cities), teaching English to Chinese children as young as two.
  It was not even front-page news recently when a joint Russian-American space crew safely touched down on September 25, 2010 in their Russian-built Soyuz space capsule in the central steppes of Kazakhstan after six months aboard the International Space Station.
  The number of autocracies is steadily declining.
  In sum, even in the midst of what we inevitably feel to be our current angst, we appear to be approaching the Grotian moment when humanity will finally replace the use of force with the global rule of law.
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Building a peace system.  Of course, all of the above changes in attitudes and major social progress will inevitably play together.  Progress on one front will facilitate progress on other fronts.  Thus, e.g., progress on economic development and on human rights will facilitate the kinds of changes in attitudes needed for significant arms reductions and a greater willingness to rely upon global legal structures.  Arms reductions, in turn, will allow greater economic and human development and a resultant blossoming of humanity’s creative capacity for good.  Deeper arms reductions will no doubt depend upon progress in building alternative security systems and stronger international legal institutions.  And even though there will be the usual setbacks along the way, the historic trend is clear.  We are on our way toward a more governed, just and peaceful world, toward “world peace through law.”


The USA is both the problem and the solution.  But if “a new world is possible,” then “a new United States is necessary.”
  Historically, it was the United States that led the way in generous and far-sighted global initiatives such as the Marshal Plan and the United Nations and the Nuremberg trials.  But lately America has faltered and taken a fear-driven turn inward, toward what one former government official candidly called “the dark side,” and it has done us no good, and much harm.  For world opinion matters.  World opinion about certain of our actions taken in the past has directly influenced terrorists to undertake the horrific crimes they have committed.  Thus, whether we are smart enough to realize it or not, our future safety and security—that of our children—depends upon world opinion.


And so what we probably most need to do, as George Kennan recommended in 1957, is to address “our own American failings,…the things that we are ashamed of in our own eyes, or that worry us.”
  This is of course a rather sizeable task, and we cannot hope to tackle the full “list” here.  But one of the most dramatic failures in American history has been our failure to heed the remarkable message of President Dwight David Eisenhower in his Farewell Address of January 17, 1961.  In it, the former five-star general and Supreme Allied Commander said:

This conjunction of an immense military establishment and a large arms industry is new in the American experience.  The total influence—economic, political, even spiritual—is felt in every city, every statehouse, every office of the federal government.  We recognize the imperative need for this development.  Yet we must not fail to comprehend its grave implications.  Our toil, resources and livelihood are all involved; so is the very structure of our society.


In the councils of government, we must guard against the acquisition of unwarranted influence, whether sought or unsought, by the military-industrial complex.  The potential for disastrous rise of misplaced power exists and will persist.
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Eisenhower was, of course, all too prophetic.  Not only was there a great “potential” for the disastrous rise of misplaced power, that potential has been massively and frighteningly realized in the five decades since Eisenhower’s speech.
  We now have, it is safe to say, what amounts to a military-industrial-congressional legalized-theft complex, whereby leading defense contractors make sizeable contributions to congressmen and, in return, those congressman fight for appropriations that result in huge contracts for said contractors, contracts that are often a thousand times or more the size of said contributions.
  The way it works is well-described by Bill Moyers:


One is reminded of Senator Boies Penrose.  Back in the first Gilded Age, Penrose was a United States senator from Pennsylvania who had been put and kept in office by the railroad tycoons and oil barons.  He assured the moguls:  “I believe in the division of labor.  You send us to Congress; we pass laws under which you make money…and out of the profits you further contribute to our campaign funds to send us back again to pass more laws to enable you to make more money.”
 
This is not good.  It has gotten so bad that ordinary people have lost all faith in our congress, whether such cynicism is totally justified or not.
  What can be done?  One thing minimally necessary is to require at least disclosure of those making large campaign contributions, so that we can identify who is currying influence, whether “sought or unsought.”
  Secondly, to regain control of our democracy, we need campaign finance reform, even if a constitutional amendment is required.
  Thirdly, if we are truly serious about restoring our democracy—and it’s been said that the best way to cure democracy’s ills is with more democracy--there are a host of related proposals that are well worth considering.
  

But aside from getting our own democracy back on its feet, our major focus here is on finding the levers of social change that will bring us back from a fear-driven culture of war to a culture of peace.  What else will it take?  In a word, education (the “Bill Wickersham model of social change”).
  In the end, there is no substitute for the hard work of educating ourselves and educating others.  In order for our society to escape the fatal mindset into which we have fallen, whereby war seems to be the answer to every problem
 and international law and international institutions are openly sneered at, we need to educate ourselves to what Albert Einstein and Bertrand Russell called “a new way of thinking,” to an understanding that in the nuclear age nations must find “peaceful means for the settlement of all matters of dispute between them.”
  

A Realistic Proposal—Approved in Principle by Four Republican Presidents-- for a World Without War.  Since 1789, the idea of peaceful settlement of international conflict via the effective world rule of law has had a number of prominent proponents.  It was the arbitration aspect of “world peace through law” that was a key attraction for Presidents Grant and Taft.  The growth of the global rule of law was of special interest to Arthur Larson and Charles Rhyne.  And a credible UN Peace Force seemed to be a primary focus of President Theodore Roosevelt.  It is hard to know what part or parts of WPTL will be taken up in the future, and in what sequence.  There are, as Jane Addams observes, “such unexpected turnings in the paths of moral evolution.”
  But all the basic components are now in place for this step upward in humanity’s development.

What we propose is neither all that new nor all that radical, but is rather an almost intuitively obvious and commonsense mix of seemingly Hobbesian/conservative and Lockeian/liberal worldviews, that actually transcends political labels and seeks to maximize international security while securing individual rights and freedoms.
Our 21st century version of WPTL consists of the following elements:  (1) reductions in offensive weaponry, in particular the complete abolition of nuclear weapons; (2) an international court with compulsory jurisdiction, preceded by compulsory negotiation, mediation, and arbitration;
 and (3) effective enforcement mechanisms, ranging from the force of world opinion to various other non-military sanctions to an international peace force.   Each of these components is individually very worthwhile.  But by combining a World Rule of Law Treaty with a Nuclear Weapons Abolition Convention, we would finally have a comprehensive and universal system of “world peace through law.”

Toward a Hopeful Future.  We stand at the edge of historical time.  We live in a time of both unprecedented peril and unprecedented promise.  We need to begin to imagine a world without war, something ironically made possible by the very existential threat we now face.  For if nuclear war is, as is oft-stated, “unimaginable,” then we need to make a world without war imaginable.  We need to imagine what we might accomplish if we are given even half the time of, say, the dinosaurs (who had 200 million years).  If we are allotted that much time, or even one percent of that time, and one projects our current rate of transformation into the future, just imagine how much we might accomplish and how much we might develop in that time.  In fact, if one looks only to the changes that are likely to take place in just the next 50 to 100 years, we have substantial basis for optimism.  
It is, of course, difficult to be overly optimistic right now, as we have just come through an entire decade in which America’s performance on the world stage has been absolutely abysmal.  But this selfsame disastrous era has proven to any reasonable person the hazards of global illegalism and the severe costs of being the world’s policeman.  Thus, the silver lining to our recent catastrophic mistakes is that they have helped pave the way for America to return to the role it once played in the world—generous (Marshall Plan), far-sighted (the United Nations), and devoted to the rule of law (Nuremberg).  In sum, if history is any guide, we appear to be on the verge of a whole new era of human endeavor and development, in which we finally see our way clear to a new moral clarity that perceives nuclear weapons as irredeemably evil, in which alternative dispute resolution systems are used to resolve international conflict, and immense resources now devoted to death and destruction are turned to the needs of humanity.  We are even now approaching a new global constitutional morality, i.e., World Peace Through Law. 
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WWI-ERA PEACE PROPOSALS

	Organization
	ADR

	Arms reductions


	GCD

	UNPF

	Parliament
	Miscellaneous

	Neutral conference for Continuous Mediation

	X
	
	X
	
	
	Right to self-determination; open door trade policy; free seas; and “world congress.”

	Central Organization for a Durable Peace

	X
	X
	
	
	
	Right to self-determination; liberty of commerce; free seas.

	Union of Int’l Associations, Brussels (undated)
	X
	X
	
	X
	X
	Women’s suffrage; reform of education and press.

	Bureau Int’l de la Paix (undated)
	X
	X
	
	X
	
	Expropriation of arms manufacturers; free trade.

	Int’l Congress of Women, Hague, 1915
	X
	
	X
	
	
	Women as delegates in future peace conferences; women’s suffrage; nationalization of arms manufacturers; and free commerce.

	Socialists of Allied Nations, London, 1915
	X
	
	
	
	
	Self-determination.

	Socialists of Neutral Nations, Copenhagen, 1915.
	X
	
	X
	
	
	Self-determination.

	League to Enforce Peace (undated).
	X
	
	
	X
	
	Creation of code of international law.

	National Peace Convention, Chicago 1915.
	X
	
	X
	X
	X
	Abolish arms manufacturers; abolish int’l arms trade; free trade; and open seas.

	World Peace Foundation, Boston (undated).
	
	
	X
	
	
	European “council”; limit military force to “police & int’l defense”; nationalize arms manufacturers; & prohibit arms trade.

	American School Peace League (undated).
	
	
	X
	X
	
	“Concert of Europe”; nationalize arms manufacturers.

	Women’s Peace Party, Wash., D.C., 1915
	X
	X
	
	X
	
	Nationalize arms manufacturers; women’s suffrage; & “Concert of Nations.”

	New York Peace Society (undated).
	X
	
	
	X
	
	

	Socialist Party of America (undated).
	X
	
	X
	X
	X
	Universal suffrage.

	U.S. Chamber of Commerce (undated).
	X
	
	
	X
	
	More comprehensive & better-defined sea-law.

	Union of Democratic Control, UK (undated).
	
	X
	
	
	
	“International Council”; nationalize arms manufacturers; & control of arms exports.

	Fabian Society, London, 1915.
	X
	
	
	
	
	Variety of sanctions to enforce decrees of ICJ.

	Independent Labor Party, Norwich, 1915
	X
	x
	
	X
	
	“International Council”; use of boycotts to enforce tribunal.

	National Peace Council:  Federation of British Peace Societies (undated).
	X
	
	
	
	
	“Congress of Nations.”

	Women’s Movement for Constructive Peace, London (undated).
	
	
	
	
	
	Women’s suffrage; nationalize arms manufacturers; European Senate.

	Australian Peace Alliance (undated).
	X
	X
	
	
	
	Nationalize arms manufacturers; Concert of Europe; abolish conscription.

	German & Austro-Hungarian Socialists, Vienna (April 1915).
	X
	
	X
	
	
	

	Bund Newes Vaterland (undated).
	X
	
	
	
	
	Open door trade policy; free seas.

	South German Social Democrats (undated).
	X
	X
	
	X
	X
	European Confederacy; “people’s army” for defense only.

	Socialist Joint Committee in Reichstag (August, 1915).
	X
	
	
	
	
	Free trade and seas.

	French General Confederation of Labor (undated).
	X
	X
	
	
	X
	

	Swiss Peace Society (May 1915).
	X
	
	
	
	
	Permanent European Peace Organization; continual Hague conferences.

	Swiss Committee for the Study of the Principles of a Durable Treaty of Peace (undated).
	X
	X
	
	
	
	Arms for defense only; nationalize arms manufacturers; free trade.

	Nederlander Anti-Oorog Raad (anti-war council), October, 1914.
	X
	X
	
	
	
	Free trade.

	TOTALS
	25
	11
	9
	10
	5
	


App. B

Selected Bibliography

Abolition of Nuclear Weapons

Tad Daley, Apocalypse Never:  Forging the Path to a Nuclear Weapons Free World (2010).

Richard Rhodes, Arsenals of Folly:  The Making of the Nuclear Arms Race (2007).

Douglas Roche, How We Stopped Loving the Bomb:  An Insider’s Account of the World on the Brink of Banning Nuclear Arms (2011).

Jonathan Schell, The Gift of Time:  The Case for Abolishing Nuclear Weapons Now (1998).

Lawrence Wittner, Confronting the Bomb:  A Short History of the World Nuclear Disarmament Movement (2009).

American Foreign Policy

Andrew J. Bacevich, The New American Militarism:  How Americans are Seduced by War (2005).

        “        , Washington Rules:  America’s Path to Permanent War (2010).

James Carroll, House of War:  The Pentagon and the Disastrous Rise of American Power (2006).

Robert Dallek, The Lost Peace:  Leadership in a Time of Horror and Hope, 1945-1953 (2010).

Christopher A. Preble, The Power Problem:  How American Military Dominance Makes Us Less Safe, Less Prosperous, and Less Free (2009).

Philippe Sands, Lawless World:  America and the Making and Breaking of Global Rules (2005).

International Economic Regulation

Ronen Palan, Richard Murphy, & Christian Chavagneux, Tax Havens:  How Globalization Really Works (2010).

David Rothkopf, Power, Inc.:  The Epic Rivalry Between Big Business and Government—and the Reckoning That Lies Ahead (2012).
Pierre de Senarclens and Ali Kazancigil, eds., Regulating Globalization:  Critical Approaches to Global Governance (2007).

Joseph E. Stiglitz, Making Globalization Work (2006).

International Human Rights

J. Kirk Boyd, 2048:  Humanity’s Agreement to Live Together:  The International Movement for Enforceable Human Rights (2010).

Robert Drinan, The Mobilization of Shame:  A World View of Human Rights (2001).

Paul Gordon Lauren, The Evolution of Human Rights:  Visions Seen (3rd ed. 2011)(best).

Samantha Power, “A Problem From Hell”:  America and the Age of Genocide (2002).

Kathryn Sikkink, The Justice Cascade:  How Human Rights Prosecutions are Changing World Politics (2011).

International Law and Alternative Dispute Resolution
David J. Bederman, International Law Frameworks (3rd ed. 2010).

Jeremy Bentham, Plan for an Universal and Perpetual Peace (1789).

Mark W. Janis, America and the Law of Nations 1776-1939 (2010).

    “        , An Introduction to International Law (4th ed. 2003).

    “        and John Noyes, International Law Cases & Commentary (4th ed. 2011).

J.G. Merrills, International Dispute Settlement (5th ed. 2011).

Mary Ellen O’Connell, The Power and Purpose of International Law:  Insights From the Theory and Practice of Enforcement (2008)(best).

Oliver Ramsbotham, Tom Woodhouse, and Hugh Miall, Contemporary Conflict Resolution (2nd ed 2005).

Shirley V. Scott, International Law in World Politics:  An Introduction (2nded. 2010).

A.H.A. Soons, ed., International Arbitration:  Past and Prospects (1990).

Peace Generally

Jane Addams, Peace and Bread in Time of War (1922).

Elise Boulding and Randall Forsberg, Abolishing War (1998).

Gerald & Patricia Mische, Toward a Human World Order:  Beyond the National Security Straitjacket (1977).

Robert Muller,  Most of All They Taught Me Happiness (1978).

Jonathan Schell, The Fate of the Earth (1982).

Social Change (Nature of)

Karen Armstrong, The Great Transformation:  The Beginning of Our Religious Traditions (2006).

Gareth Evans, The Responsibility to Protect:  Ending Mass Atrocity Crimes Once and For All (2008).

David Bernstein, How to Change the World:  Social Entrepreneurs and the Power of New Ideas (2004).

Craig Eisendrath, At War With Time:  The Wisdom of Western Thought from the Sages to a New Activism for Our Time (2003).

Adam Hochschild, Bury the Chains:  Prophets and Rebels in the Fight to Free an Empire’s Slaves (2005).

Woody Holton, Unruly Americans and the Origins of the Constitution (2007).

Nelson Mandela, Long Walk to Freedom (1994).

Beverly Schwartz, Rippling:  How Social Entrepreneurs Spread Innovation Through Society (2012).

Gordon S. Wood, Revolutionary Characters:  What Made the Founders Different (2006).

Gordon S. Wood, The Creation of the American Republic 1776-1787 (1969).

Lawrence Wittner, Confronting the Bomb:  A Short History of the World Nuclear Disarmament Movement (2009).

United Nations and Peacekeeping

Lincoln P. Bloomfield, ed., International Military Forces:  The Question of Peacekeeping in an Armed and Disarming World (1964).

Joshua S. Goldstein, Winning the War on War:  The Decline of Armed Conflict Worldwide (2011)(excellent chapters re peacekeeping).

Paul Kennedy, The Parliament of Man:  The Past, Present, and Future of the United Nations (2006).

Stephen C. Schlesinger, Act of Creation:  The Founding of the United Nations (2003).

War

Fred Anderson & Andrew Cayton, The Dominion of War:  Empire and Conflict in America, 1500-2000 (2005).

David Fromkin, Europe’s Last Summer:  Who Started the Great War in 1914? (2004).

Joshua S. Goldstein, Winning the War on War:  The Decline of Armed Conflict Worldwide (2011).

Adam Hochschild, To End All Wars:  A Story of Loyalty and Rebellion, 1914-1918 (2011).

Kalevi J. Holsti, Peace and War:  Armed Conflicts and International Order 1648-1989 (1991).

Eugene Jarecki, “Why We Fight” documentary film (2005).

G.J. Meyer, A World Undone:  The Story of the Great War 1914 to 1918 (2006)(best book on WWI).

Caroline Moorehead, A Train in Winter:  An Extraordinary Story of Women, Friendship and Resistance in Occupied France (2011).

Andrew Roberts, The Storm of War:  A New History of WWII (2011).

John G. Stoessinger, Why Nations Go To War (1974).

Acknowledgements

In addition to the early mentors noted in the preface (Professor Paul Lauren, Keith Suter, and Professor Burns Weston), I would like to single out a few others of the many whose writings and thinking on the peace issue have been helpful:  Benjamin Ferencz, who walked up behind me after a speech he gave at a conference (ca. 1984) and gave me a free copy of his book “Common Sense and World Peace”; Admiral Gene LaRocque, then president of the Center for Defense Information, who gave me a line-by-line critique of my 1983 “Many Paths to Peace” slideshow transcript; Patricia Mische (met at 1984 conference), whose book “Toward a Human World Order” has been a classic to many of us; Roger Molander, who also graciously critiqued my slideshow transcript and whose wonderful little paperbook "Nuclear War:  What’s In It For You?” I used to sell at cost (upon ordering my second box of one hundred, his mother called me up wondering who I was); Robert Muller, whose books have been an inspiration to thousands of us (had the great pleasure of meeting him up at the UN in April 2005); Jonathan Schell, whose book “The Fate of the Earth” was for many of us the beginning of our quests for world peace; and Randall Forsberg, who was quite simply the best strategic thinker on the peace issue in America .  Finally, by “peace buddy,” Vince Della Penna, who I consult daily re this issue.

About the Author


James T. Ranney is an adjunct professor of International Law at Widener Law School.  Prior experience includes:  International Trade Commission (summer intern); Deputy Chief of Appeals, Philadelphia District Attorney’s Office; Research Professor of Law, University of Montana School of Law; Acting University Legal Counsel, University of Montana; and private practice in Montana and Pennsylvania.  He resides in Philadelphia with his wife Harriett.   
� Legality of the Threat or Use of Nuclear Weapons, ICJ Advisory Opinion, para. 36, UN Document A/51/218 (July 8, 1996).  While all the politicians spend most of their time talking about the threats of terrorism and nuclear proliferation, consider the relative threats from these dangers vis a vis a life-terminating WWIII.  While the former threats realistically threaten at most hundreds of thousands of lives, the latter existential threat threatens not only the billions of existing lives, but all the literally trillions upon trillions of future lives which would be occasioned by human extinction.  It’s true that one needs to factor in the likelihood of such an event occurring.  But let’s do that.  Assuming that the odds of the former kind of attacks (terrorists and proliferators) are even as high as 100% over the next decade, when you multiply the projected deaths (rounding upward to an even million) times the odds, you get an overall product of 1,000,000.  Since the risk of nuclear Armageddon cannot be less than one in a thousand over that same time period, cf. Martin E. Hellman, “How risky is nuclear optimism?,” 67 Bulletin of the Atomic Scientists 47 (2011), multiplying projected deaths (rounding down to just one trillion) times the odds (.001) yields a product of 1,000,000,000, which happens to be precisely one thousand times as great as the former product.  But which topic is more often discussed by public officials?  The former.  In sum, the existential threat is a very serious one that needs to be seriously addressed.


� Barbara W. Tuchman, The Guns of August, at 10 (1962).


� See G.J. Meyer, A World Undone:  The Story of the Great War 1914 to 1918, chs. 3-6 (2006)(an astonishing tale of miscues, miscommunications, misunderstandings, and blunders lead to war).  Cf. also Michael Howard, The Franco-Prussian War, at 57 (1961)(“Thus, by a tragic combination of ill luck, stupidity, and ignorance, France blundered into war….”).


� Michael O’Hanlon, A Skeptic’s Case for Nuclear Disarmament, at 36-37 (2010).


� Michael Krepon, Better Safe Than Sorry:  The Ironies of Living With the Bomb, at 36 (2009).  Cf. also Niall Ferguson, The War of the World:  Twentieth Century Conflict and the Descent of the West, at 600-604 (2006)(other amazing details, inter alia:  key military officials and McNamara had urged invasion, not knowing that 80 nuclear-armed missiles were ready to fire; Kennedy spoke of 200 million dead and Khruschev estimated 500 million if war broke out, the latter saying to a visiting businessman that if the U.S. insisted upon war, “we’ll all meet in hell”) and Andrew J. Bacevich, Washington Rules:  America’s Path to Permanent War, at 72-87 (2010)(story of how CIA’s Operation Zapata [Bay of Pigs] and Operation Mongoose “served…to create threats [subsequent missile crisis] where none had existed”).


� Tad Daley, Apocalypse Never:  Forging the Path to a Nuclear Weapons-Free World, 90 (2010) and Henry Chancellor, Dir., “Soviet War Scare 1983” documentary (2007).


� Commander Robert Green, Security Without Nuclear Deterrence, at 120-121 (2010).  


� See, e.g., Daley, supra, at 69 (“One Defense Department count listed 563 incidents of nuclear mistakes, malfunctions, and false alarms.”).  See id. at 68 (on September 26, 1983, Soviet Lieutenant Colonel Stanislav Petrov saw what appeared on his computer screen to be a full-scale nuclear attack and only because he violated his instructions to alert higher authorities to initiate launch-on-warning procedures was WWIII narrowly avoided) and Jonathan Granoff, “The Process of Zero,” World Policy Journal, 85, 86-87 (Wtr 2009/2010)(at 3a.m., Nov. 9, 1979, computers at three U.S. military command centers all showed 2200 incoming missiles; with a “few minutes” to spare, error was discovered to be a “training tape” mistakenly inserted into a computer).


� Philadelphia Inquirer, May 4, 2012, p. A6:  “Russian general threatens NATO missile shield.”  


� Cf. also Philadelphia Inquirer, August 6, 2009, p. A3:  “Russian official:  Sub patrols off U.S. are routine” (re-establishing sub and bomber patrols, which had been terminated for over a decade).


� Not to mention the dozens of incidents specifically involving nuclear weapons.  See, e.g., Daley, supra, at 73-74 (dozens of appallingly negligent “losses” of nuclear weapons over the years, including a mistaken shipment of nuclear warheads to Taiwan in 2006 [“although Taiwan informed the United States about the misdirected delivery almost immediately, the Pentagon took more than a year to respond.”]) and Krepon, supra, at 35-36 (other almost unbelievable instances).


� Cf. generally Andrew Roberts, The Storm of War:  A New History of the Second World War (2011)(dozens of other long-forgotten atrocities, e.g., Bydgoszcz and Piotrkow and Wormhout and Lidice and Oradour-sur-Glane and Theresianstadt).


� Herbert York, “Reducing the Overkill,” 16 Survival 2 (March/April 1974)(York was a Manhattan Project physicist who was director of defense research under President Eisenhower and the first director of Lawrence Livermore National Laboratory).


� Scientists tell us that our bodies contain about one atom of carbon from every milligram of dead organic matter over a thousand years old; therefore, you are host to over a billion atoms of Jesus, Buddha, and Julius Caesar.


� As to what preceded that, one theory has it that black holes are what give rise to big bangs.  And black holes are very common, at last count numbering in the billions.


� Latest scientific research of DNA structures reveals that all multicellular life (i.e, including Russkys, Americanitz, Muslims, even cheese-eating Frenchmen) evolved 650 million years ago from a sponge!  The Week, August 27, 2010, at 19.  


� See Stanislaus Dehaene, Reading in the Brain:  The Science and Evolution of a Human Invention (2009)(marvelous explication of how humans developed the capacity to do something, reading, which we all take for granted, only in the last 5,000 years).


� Karen Armstrong, A History of God:  The 4,000-Year Quest of Judaism, Christianity, and Islam (1993).


� See, e.g., Iain Stewart, Earth:  The Biography (2008).


� The world federalists were very popular in the 1940’s, with prominent members such as Albert Einstein and Bertrand Russell, but with the McCarthy Era their numbers dropped precipitately and have remained rather low ever since.  See generally Joseph Preston Baratta, The Politics of World Federation (2004)(tracing the history of world federalism back to ancient times); Lawrence S. Wittner, One World or None:  A History of the World Nuclear Disarmament Movement Through 1953 (1993); Christopher Hamer, A Global Parliament:  Principles of World Federalism (1998)(excellent exposition of principles); and Grenville Clark and Louis Sohn, World Peace Through World Law (3rd ed. 1966)(the classic work, with a detailed proposal).  Cf. also Louis Lusky, “Four Problems in Lawmaking for Peace,” 80 Pol. Sc. Q. 341 (1965)(thoughtful assessment of obstacles to world federalism) and Inis Claude, Swords Into Plowshares:  The Problems and Progress of International Organization, chs. 18 & 19 (4th ed. 1971)(brilliant critique of world federalism).


� Do not look for any “definition” of this term.  This is not a treatise on international law.  But cf. Mark W. Janis, America and the Law of Nations 1776-1939, at 20-21 (2010)(offering up various definitions) and Mark Weston Janis, “The Quest for a Higher Law,” 116 Yale L.J. Pocket Part 317 (2007).


� See, e.g., Benjamin B. Ferencz, “A World of Peace Under the Rule of Law:  the View From America,” 6 Wash. U. Global Studies L. Rev. 664, 664 (2007)(“And in the international arena, all of these component parts [law, courts, and enforcement] are very weak.  The laws are uncertain and ambiguous.  International courts such as the International Court of Justice, have no independent enforcement powers.”).


� Eric A. Posner, “International Law:  A Welfarist Approach,” 73 U. Chi. L. Rev. 487, 540 (2006).


� See, e.g., Mary Ellen O’Connell, The Power and Purpose of International Law:  Insights From the Theory and Practice of Enforcement (2008)(excellent); Paul Schiff Berman, “Seeing Beyond the Limits of International Law,” 84 Tex. L. Rev. 1265 (2006); and Peter J. Spiro, “A Negative Proof of International Law,” 34 Ga. J. Int’l & Comp. L. 445 (2006).  See also Antonio Augusto Cancado Trindade, International Law for Humankind:  Towards a New Jus Gentium (2010)(remarkable perspective on international law, more human-centered as opposed to state-centric, which challenges myopia of legal “realists”).


� Cf., e.g., O’Connell, supra, at 4-8.


� Michael J. Glennon, “Platonism, Adaptivism, and Illusion in UN Reform,” 6 Chi. J. Int’l Law 613, 638 (2006)(cf. id. At 639:  “The Security Council cannot prevent unwanted uses of force, and nothing useful can be put in its place.”).


� Widely panned by virtually everyone once it saw the light of day.  See, e.g., Thomas Carothers, “A League of Their Own,” Foreign Policy (July/Aug. 2008), at 44.  See also Foreign Policy, Letters, at 9-10 (Aug./Sept. 2008)(remarkably weak replies to attacks by Carothers).  Cf. also “Concert of Democracies:  A Seductive Sound,” Economist, June 9, 2007, at 68-69 (Russian editor views proposal, not surprisingly, as creating a world “doomed to war”).  


� Cf. David W. Kennedy, “A New World Order:  Yesterday, Today, and Tomorrow,” 4 Transnat. L. & Contemp. Probs. 329, 331 (1994).  Cf. id. at 342 (current reform ideas “rarely specify a coherent overall blueprint for world peace”).  


� David Kennedy, “One, Two, Three, Many Legal Orders:  Legal Pluralism and the Cosmopolitan Dream,” 31 NYU Rev. L. & Soc. Change 640, 650 (2007).


� See John E. Noyes, “William Howard Taft and the Taft Arbitration Treaties,” 56 Vill. L. Rev. 535, 552 (2011)(“the view that international arbitration or an international court can assure the peaceful settlement of disputes between rival states has largely disappeared.”).


� Cf. also text infra at nn. 232-235 (proposal by Andrew Strauss for incremental change in this same direction by giving the ICJ “referral jurisdiction” to render advisory opinions as to disputes regardless of state consent to compulsory jurisdiction).


� Bentham was an early proponent of, inter alia, freedom of expression, separation of church and state, equal rights for women, the right to divorce, abolition of slavery, and decriminalization of homosexual acts.  


� Jeremy Bentham, Plan for An Universal and Perpetual Peace, at 12 (1789; Grotius Society Publ., 1927).


� E.g., he notes that even if England were successful in conquering France, why would they want to, even “Parliament itself…without paying it any very extraordinary compliment, would not wish it,” such that even if they won “[y]ou would still be so much the worse, though it were to cost you nothing.”  Id. at 24.  Bentham is not, however, a pacifist.  See Stephen Conway, “Bentham, the Benthamites, and the Nineteenth-Century British Peace Movement,” 2 Utilitas 221 (1990), reprinted in 3 Bhikhu Parekh, Jeremy Bentham:  Critical Assessments, at 966-968 (1993) and note 34 infra (use of international force contemplated).


� Id. at 26.


� Id. at 30-31.  Bentham gives as an example of the force of public opinion the instance where the citizens of Sweden objected to a war against Russia, with a considerable part of the army either refusing their commissions or refusing to act, with the result that the king had to retreat from the Russian frontier and call a Diet.  


� Id. at 31.  


� Id.  Bentham adds that the need for such an international force would, “in all human probability,” be obviated by the operation of a free press (guaranteed by the agreement establishing the Court) and public opinion.  Id.


� Sully’s Grand Design of Henry IV:  From the Memoirs of Maximilien de Bethune duc de Sully (1559-1641)(Introd. by David Oqq, Grotius Society Publ., 1921), at 10.


� Bentham, at 27.


� Henry Wheaton, History of the Law of Nations in Europe and America, at 343 (1845).  


� See Conway, supra, at 977:  “Any attempt to vest the congress with powers that might lead to its becoming ‘an Universal Republic’ he considered inconsistent with national sovereignty.”


� See Martin Ceadel, The Origins of War Prevention:  The British Peace Movement and International Relations, 1730-1854, at 67-68, 194, 245-246, 291-292 (1996)(if nothing else, it is clear that Bentham contributed to the end of fatalism about war; also, on April 25, 1787, in a speech at the Meeting-house in the Old Jewry, London, he made “the earliest proposal for a peace association so far discovered”; he may have obtained the idea for a peace association from the 1787 Society for Effecting the Abolition of the Slave Trade; Bentham disciple adopts court tribunal idea in 1824; Bentham’s 1789 essay not even published until 1843; influential British Peace Society in 1839 adopts Bentham-inspired proposal for “a high court of appeal, in which national disputes may be adjusted”) and Conway, supra, at 978-979 (although Bentham borrowed many ideas from others, his ideas were “seminal rather than derivative” and he acted as “a bridge connecting the Enlightenment with nineteenth-century liberalism”).


� Cf. Joseph Preston Baratta, The Politics of World Federation:  United Nations, UN Reform, Atomic Control, vol. 1, at 32 (2004)(Bentham’s ideas “no match for the challenge of the Napoleonic wars that soon engulfed Europe”).


� Actually, this request was not just a sign of eccentricity.  Ever the reformer, this unusual request was an effort to avoid the problem of hospitals and medical schools having no access to corpses for autopsies.  Bentham felt his effort would lead to efforts to legalize the use of corpses for medical dissection classes.


� Bentham was a co-founder of the college, which was open to Non-Conformists and Jews.  Wikipedia at note 20.


�  For discussions of the early American peace movement following the War of 1812 and in particular the work of William Ladd (1778-1841), founder of the American Peace Society (1828) and author of several pacifist tracts urging a congress of nations and world court of arbitration, see William Ladd, An Essay on a Congress of Nations (1840); Mark W. Janis, American and the Law of Nations 1776-1939, ch. 4 (2010)(an amazing history of multiple individuals and groups, e.g., Noah Worcester, whose 1814 book, A Solemn Review of the Custom of War, urged resort to an international “high court of equity” with compliance to be made “a point of national honor”); and Mary Ellen O’Connell, “Arbitration and Avoidance of War:  The Nineteenth-Century American Vision,” ch. 3 in Cesare P.R. Romano, ed., The Sword and the Scales:  The United States and International Courts and Tribunals (2009).


� He excepts out what he viewed (erroneously) as “the very rare cases where the nation’s honor is vitally concerned.”  Cf. Peter Gay, The Cultivation of Hatred, at 65 (1993)(TR critical of “universal arbitration” idealists in letter of 1907).


� The Permanent Court of Arbitration was created at the Hague Conference of 1899.  In 1902, President Roosevelt initiated the first use of the Court on an old claim with Mexico.  The Second Hague Convention (1907) was first proposed by TR, though officially convened by Czar Nicholas II.  A third convention proposed for 1915 was never held due to WWI. 


� In words providing some comfort to world federalists, TR says it would amount to “a species of world federation for international peace and justice.”  But note:  there is no provision for a global parliament.


� � HYPERLINK "http://www.nobelprize.org/nobel_prizes/peace/laureates/1906/roosevelt-lecture.html" ��www.nobelprize.org/nobel_prizes/peace/laureates/1906/roosevelt-lecture.html� (noting sources, including New York Times, May 6, 1910 and The Works of Theodore Roosevelt, Vol. 18).  


� On August 5, 1906, TR writes to Andrew Carnegie:  “I hope to see real progress made at the next Hague Conference.  If it is possible in some way to bring about a stop, complete or partial, to the race in adding to armaments, I shall be glad; but I do not yet see my way clear as regards the details of such a plan.  We must always remember that it would be a fatal thing for the great free peoples to reduce themselves to impotence and leave the despotisms and barbarians armed.  It would be safe to do so if there were some international police; but there is now no such system.”  The Theodore Roosevelt Web Book (entry for “Hague Conferences”), � HYPERLINK "http://www.theodoreroosevelt.org/tr%20web%20book/TR_CD_to_HTML255.html" ��www.theodoreroosevelt.org/tr%20web%20book/TR_CD_to_HTML255.html�.  Similarly, he wrote to Sir Edward Grey (British Foreign Secretary) on February 1, 1915:  “I agree absolutely with you that no treaty of the kind [Hague] should hereafter ever be made unless the Powers signing it bind themselves to uphold its terms by force if necessary.”  Id. (entry for “Hague Treaties”).  


� The lone exception being Edmund Morris, Colonel Roosevelt, at 49-50, 137 (2010)(noting emphasis upon “international police power” and exception to arbitration for questions of national honor).


� Cf. generally James Bradley, The Imperial Cruise:  A Secret History of Empire and War (2009).  Cf. id. at 204:  TR a proponent of use of U.S. military as an “international force” to enforce American foreign policy in Latin America.  


� It probably matters not whether some of the ideas may have come from Andrew Carnegie.  But cf. David Nasaw, Andrew Carnegie, at 679, 683 (2006)(correspondence between TR and AC shows that TR originated the idea for “some system of international police,” which AC then adopted).  Of course, international arbitration was not a new idea, being in fact part of the Republican party platform in 1884.  One of the most famous arbitrations was the Alabama Claims Case (1872) between the UK and US, the US receiving $15.5 million in damages for the UK’s allowing the construction of warships for the Confederacy.  President Ulysses S. Grant was delighted, predicting “an epoch when a court recognized in all nations will settle international differences instead of keeping large standing armies.”  Mark W. Janis, An Introduction to International Law, at 116 (3d ed. 1999).


� David Kennedy, “The Move to Institutions,” 8 Cardozo L. Rev. 841, 879-880 (1987)(emphasis added).


� David H. Burton, ed., The Collected Works of William Howard Taft, vol. 6, at 182 (2003).  Cf. also Nasaw, supra note    , at 740 (earlier March 22, 1910 speech also favors arbitration and, unlike TR, does not exclude so-called “questions of honor”).


� Id.  


� Id. at 200.  


� Id. at 182.


� Collected Works, supra, vol. 7, at 65 (Address of July 3, 1916).


� Id. at 53 (Address at initial convention, June 17, 1915).  He continues:  “We believe that the forced submission, the truce taken to investigate and the judicial decision, or the conciliatory compromise recommended, will form a material inducement to peace.  It will cool the heat of passion and will give the men of peace in each nation time to still the jingoes.”  


� Id. at 65.  See also World Peace:  A Written Debate Between William Howard Taft and William Jennings Bryan, at 22 (1917)(international peace force designed merely to “hold off members…from war until the cooling and curative influence of the League’s judicial procedure may have time to operate.”).


� See World Peace:  A Written Debate, supra, at 22:  “No matter how law-abiding a community, neither the statutes nor judgments of the Courts enforce themselves so as to dispense with police or sheriffs.”  Cf. id. at 34:  “If we need fear of restraint to keep men in paths of peace and law, why not nations?”


� As will be seen, this early back-and-forth debate is not just of historical interest.  It is useful to current debate about the various roles that an international police force might play.  See ch. 10 infra.  


� Collected Works, vol. 6 at 200:  “It will be judge-made law, and the growth of the international law will be as the common law has grown, adapting itself to new conditions and expanding on principles of morality and general equity.”  See John E. Noyes, “William Howard Taft and the Taft Arbitration Treaties,” 56 Vill. L. Rev. 535, 543-548 (2011)(broad equity jurisdiction proposed, with no exception for questions of “national honor”).  


� Collected Works, vol. 6 at 200:  “It is, therefore, federation to the extent of a permanent international court that offers the solution to the problems of how to escape war, how to induce nations to give up the burden of armaments, and how to broaden and make certain our system of international law.”


� Collected Works, vol. 7, at 135 (speech at University of Wisconsin, Nov. 9, 1918).  Taft subsequently served as the sole arbiter in Tinoco Arbitration (Great Britain v. Costa Rica), 1 Rpts. of Int’l Arbitral Awards 369 (1923), charging the parties nothing for his services in order to manifest his “intense interest in the promotion of the judicial settlement of international disputes.”  Id. at 399.


� See generally Kennedy, supra, 8 Cardozo L. Rev. at 879-882.


� Compiled by Randolph S. Bourne (1916).


� Cf. id. at 276 (recommending a “better-defined sea-law,” an international court, a council of conciliation, progressive amendment of international law, and power to enforce agreement via boycotts, “to be followed by military force if necessary”).  Cf. App. A for a chart of all the proposals.


� Can you imagine a current president of Harvard being a leader of the peace movement?


� Enduring Peace, at 152.  For a response to some of these objections and others, see ch. 11 infra.


� Id.


� Id. at 153.  


� Id. at 171.  


� Id. at 179-180.


� Id. at 181-182.


� Although listed in the author index as merely a scholar of classical Greek, he subsequently was in the political intelligence department of the British Foreign Office, then the first British professor of the new discipline of international relations and the author of subsequent books in that field.


� Enduring Peace, at 224-226.


� David M. Walker, The Oxford Companion to Law, at 699 (1980).  Cf. Roscoe Pound, “Law and the Science of Law in Recent Theories,” 43 Yale L.J. 525, 532 (1934)(Kelsen “undoubtedly the leading jurist of the time”).  But compare D.A. Jeremy Telman, “The Reception of Hans Kelsen’s Theory in the United States:  A Sociological Model,” 24 L’Observatuer des Nations Unies 299 (2008)(Kelsen practically unknown in North America and American jurisprudence has totally ignored his contribution; America’s most widely cited legal theorist, Judge Richard Posner, admits that until recently he had never read Kelsen) with Alexander Somek, ”Kelsen Lives,” 18 European J. Int’l L. 409 (2007).  Cf. generally David Kennedy, “The International Style in Postwar Law and Policy,” 1994 Utah L. Rev. 7 (1994).  


� Although Kelsen was legal advisor to the War Minister of Austria during WWI and was entrusted with drafting the new Austrian Constitution in 1920, he was dismissed from the Austrian Constitutional Court in 1930 for political reasons and dismissed from a law professorship at the University of Cologne when the Nazis seized power in 1933.  He left for Geneva, where he taught at the Graduate Institute of International Studies (1934-1940), developing an interest in international law.  Because of fear that Switzerland might not be allowed to remain neutral, he fled to the USA, giving the Oliver Wendell Holmes Lectures at Harvard Law School in 1943.


� Peace Through Law, at viii.


� Id. at viii-ix (emphasis added).


� Id. at ix.


� Id. at 5.  The famous real-politiker Hans Morgenthau made a similar concession, much cited by world federalists:  “The argument of the advocates of the world state is unanswerable:  there can be no permanent international peace without a state coextensive with the confines of the political world.”  Hans J. Morgenthau, Politics Among Nations, at 477 (1948).  What they fail to cite is what he says next:  “No society exists coextensive with the presumed range of a world state” and “the peoples of the world are not willing to accept world government.”  Id. at 478-479.


� Peace Through Law, at 5.


� Id. at 10. 


� Id. at 12.


� Id.


� Id. at 9.  


� Id. at 14.  Kelsen notes specifically that it would be essential that Russia be part of this system.  Id. at 15.  Cf. note     infra (Gorbachev prepared to accept compulsory jurisdiction of International Court of Justice).


� Id. at 19 


� Id. 


� Id. at 20 (also noting that resolutions of this administrative council “need not require unanimity”).  


� Id. at 22:  “Natural evolution tends first toward international judiciary, and not toward international government or legislation.”


� Id. at 22-23.  


� Id. at 24.  Cf. id. at 29:  “A positive legal order can always be applied to any conflict whatever.”  Cf. id. at 25 note * (efforts to make the distinction between so-called “justiciable” and “non-justiciable” arbitration claims have been utterly futile).


� Id. at 57.  


� See Telman, supra note 77.  Cf. also Judith von Schmadel, “Kelsen’s Peace Through Law and its Reception by his Contemporaries,” 39 Hitotsubashi J. of Law & Politics 71, 82 (2011)(“the idea of peace through law has never really been forgotten” and in recent years Kelsen’s ideas are receiving “renewed attention”  [citing six European journals]).


� Arthur Larson, Eisenhower:  The President Nobody Knew, at 109 (1968).  As to Charles Rhyne, cf. infra at nn.        .


� Id.  Larson was a protégé of Eisenhower’s, who was even encouraged by Eisenhower to think of running for president after his term.  Larson had been an advocate for “Modern Republicanism” and his book with that theme, “A Republican Looks at His Party” (1956), was publicly endorsed by Ike.  Considered the “chief theoretician”of the Eisenhower administration, his star fell when the Far Right attacked him and he left government to return to academia.  See David L. Stebenne, Modern Republicanism:  Arthur Larson and the Eisenhower Years, at x, 269 (2006).  Cf. also Mike Wallace interview, Sept. 14, 1958 (Larson referred to as the Administration’s resident “egghead”), � HYPERLINK "http://www.hrc.utexas.edu/multimedia/video/2008/wallace/larson_arthur.html" ��www.hrc.utexas.edu/multimedia/video/2008/wallace/larson_arthur.html�.  


� Larson, supra, at 107.  


� Id. at 110.


� Id.


� Id. at 112.


� Id. at 113.  The “Bricker Amendment” is actually a series of proposed constitutional amendments made in the 1950’s which would have restricted presidential power to enter into treaties and executive agreements.  Cf. David M. Golove, “Treaty-Making and the Nation:  The Historical Foundations of the Nationalist Conception of the Treaty Power,” 98 Mich. L. Rev.1075, 1270-1278 (2000). 


� Peace With Justice:  Selected Addresses of Dwight D. Eisenhower, at 2 (1961).


� Id. at 9.  Cf. id. at 188 (1959 speech in New Delhi:  “Controlled, universal disarmament is the imperative of our time.”).


� Id. at 18.  


� Id.  Cf. id. at 16 (“We cannot, of course, attain perfection in human relations even within the smallest community, no matter how many laws we pass or policemen we hire.”).


� Id. at 19.  


� Id. at 19-20.


� Id. at 193-195.  Cf. id. at 223-224 (his goal is “to replace force with a rule of law among nations” and therefore he supports compulsory jurisdiction of ICJ).


� Id. at 254-255.


� Charles S. Rhyne, “The Athens Conference on World Peace Through Law, “ 58 Am. J. Int’l L. 138-151 (1964).  Cf. also William S. Thompson, “The Belgrade World Peace Through Law Conference,” 57 ABA J. 1121 (1971)(1971 conference had over 4,000 attendees; resolution proposing world government defeated).


� Cf. � HYPERLINK "http://www.worldjurist.org" ��www.worldjurist.org� (2008 convention focused on 8 topics, such as various aspects of terrorism; none of topics address WPTL as originally conceived).


� When I called the offices of the ABA president recently, they had no idea who he was or of his special (ABA) committee!  Academia, of course, has totally neglected his work.  Cf. also Charles S. Rhyne, International Law:  The Substance, Processes, Procedures and Institutions for World Peace With Justice (1971);  � HYPERLINK "http://www.dcbar.org/for_lawyers/resources/legends_in_the_law/rhyne.cfm (1998" ��www.dcbar.org/for_lawyers/resources/legends_in_the_law/rhyne.cfm (1998� interview of Charles Rhyne, highlighting his hardscrabble youth; law school classmate Richard Nixon helped him out every night when he had to miss classes due to an injury requiring extended hospitalization; what needs to be done:  “We have to have people of all countries…believe that a regime of law internationally will work just as well as it does within countries.”); and Thomas Graham Jr., Disarmament Sketches:  Three Decades of Arms Control and International Law, at 15 (2002)(after chairing United Citizens for Nixon-Agnew, Rhyne “fully expected to be selected as attorney general after the campaign,” but Nixon selected John Mitchell).


� See Rhyne, supra, at 570-593.


� Id. at 571.  Truman was also famous for having even stronger globalist (world federalist) views.  See Strobe Talbott, The Great Experiment:  The Story of Ancient Empires, Modern States, and the Quest for a Global Nation, at 183-184 (2008).


� Rhyne, at 572.


� � HYPERLINK "http://www.5.bartleby.com/124/pres56.html" ��www.5.bartleby.com/124/pres56.html� (emphasis added).  


� Rhyne, at 591 (emphasis added).


� Benjamin B. Ferencz, “A World of Peace Under the Rule of Law:  The View From America,” 6 Wash. U. Global Studies L. Rev. 663, 673 (2007).  Cf. also Benjamin B. Ferencz, New Legal Foundation for Global Survival:  Security Through the Security Council, at 17 (1994)(speech by Mikhail Gorbachev to UN, December 7, 1988:  “Our ideal is a community of states which are based on the rule of law and which subordinates their foreign policy activities to law.”).


� U.S.-USSR Report to the General Assembly, UN Doc. A/4879 (Sept. 20, 1961), reprinted in Department of  State Bulletin, vol. 45, no. 1163, pp. 589-590 (Oct. 9, 1961)(endorsed by General Assembly, Dec. 20, 1961).  


� See Allan McKnight & Keith Suter, The Forgotten Treaties:  A Practical Plan for World Disarmament (1983).


� Samson, at 2 (May 5, 1986)(on file with author).


� McCloy was well known to be Eisenhower’s first choice to be Secretary of State, but had been “vetoed” by Senator Robert Taft.


� Samson, at 3-4.


� Benjamin B. Ferencz, A Common Sense Guide to World Peace, at 29 (1985).


� Id. at 30.  Cf. also Walter Isaacson and Evan Thomas, The Wise Men:  Six Friends and the World They Made (1986).


� Samson, at 4.


� Samson, at 5 (parentheses in the original).


� Id. at 6.


� Id.


� The full text is available at � HYPERLINK "http://www.napf.org" ��www.napf.org�.  


� Samson, at 7.  


� Ferencz, supra note 107, at 30.


� Id. at 30-31 (emphasis in the original).


� Samson, at 9.  


� See Isaacson and Thomas, supra, at 123-125.  


� Samson, at 10.  


� But cf. House Concurrent Resolution No. 36 (1985)(unsuccessful effort by Repr. George E. Brown, Jr. and 70 co-sponsors to call upon president to re-initiate efforts to assess the viability of McCloy-Zorin approach).  There is no indication that the congressmen were aware that McCloy was still alive, nor that he was aware of their proposed resolution.  


� See McKnight & Suter, supra, at 30:  “the McCloy-Zorin Principles, while still referred to occasionally, gradually faded into history and a new generation of disarmament activists came into being which had no knowledge of them.”  But cf. Randy Rydell, “Nuclear Disarmament and General and Complete Disarmament,” ch. 16 in David Krieger, ed., The Challenge of Abolishing Nuclear Weapons (2009).


� See generally Philippe Sands, Lawless World:  America and the Making and Breaking of Global Rules (2005): Nicole Deller, Arjun Makhijani, & John Burroughs, eds., Rule of Power or Rule of Law?  An Assessment of U.S. Policies and Actions Regarding Security-Related Treaties (2003); Craig Eisendrath & Melvin A. Goodman, Bush League Diplomacy:  How the Neoconservatives Are Putting the World at Risk (2004);and Berman, supra note    at 1265 n. 2 (“the administration’s official National Defense Strategy goes so far as to lump the mere use of international “judicial processes” and the use of terrorism.  According to the document, both are ‘strategies of the weak’ that threaten ‘our strength as a nation state.’”).


� See Percy E. Corbett, The Growth of World Law, at 50 (1970)(we can regard the current international normative order as “a world legal system in the making”).  Cf. id. at 23.


� According to scholarly researches, there are over 50,000 treaties, so we are being necessarily selective.  Cf. O’Connell, supra, at 122.


� This is not to say that there were not significant developments in international law prior to this.  See, e.g., Harold Berman, “The Law of International Commercial Transactions (Lex Mercatoria),” 2 Emory J. Int’l Disp. Resol. 235 (1987)(tracing origins of law merchant from the Sea Law of Rhodes, ca. 300 B.C.).  But with the evolution of the nation state in the early 1600’s, see Sheri Berman, “From the Sun King to Karzai:  Lessons for State Building in Afghanistan,” 89 Foreign Affairs 2 (Mar/Apr 2010), we see the growth of inter-national law.  Cf. M.W. Janis, “Jeremy Bentham and the Fashioning of ‘International Law,’” 78 Am. J. Int’l L. 405 (1984)(Jeremy Bentham first to coin term “international law”).  Cf. also Rhyne, supra note   , at 9-16 (other examples of pre-1648 international law).


� Judith L Goldstein, Miles Kahler, Robert O. Keohane, & Anne-Marie Slaughter, eds., Legalization and World Politics, at 4 (2001)(emphasis added).  


� John F. Murphy, The United States and the Rule of Law in International Affairs, at 6 (2004).


� Martii Koskenniemi, The Gentle Civilizer:  The Rise and Fall of International Law 1870-1960, at 200 (2001).


� See, e.g., Eric Posner, The Perils of Global Legalism, at 93 (2009)(“international law will become weaker over time”); Jack L. Goldsmith and Eric A. Posner, The Limits of International Law, at 199 (2005)(“we cannot condemn a state merely for violating international law”); Michael Stokes Paulsen, “The Constitutional Power to Interpret International Law,” 118 Yale L.J. 1762, 1786 (2009)(“The ‘binding’ international law character of a treaty obligation is, as a matter of U.S. law, largely illusory.”); and Robert J. Delahanty and John C. Yoo, “Peace Through Law?  The Failure of a Noble Experiment,” 106 Mich. L. Rev. 923 (2008)(try to imply that because “collective security” failed in the two world wars, therefore “the idealistic goal of world peace through international law” failed; obviously fallacious “straw man” argument, since of course WPTL has never been tried ).


� See, e.g., Anthony D’Amato, “Is International Law Really ‘Law’?,” 79 NW U. L. Rev. 1293 (1985) and Harold Hongju Koh, “Why Do Nations Obey International Law?,” 106 Yale L.J. 2599 (1997).  See also Michael P. Scharf, “International Law in Crisis:  A Qualitative Empirical Contribution to the Compliance Debate,” 31 Cardozo L. Rev. 45 (2009)(study proving, if anything can, that international law does make a difference; two proofs:  1) empirical study of ten living State Department Legal Advisers demonstrating that international law in fact made a difference in their decision-making; 2) demonstration that even the neo-cons themselves paid immense attention to international law in dealing with the controversial issues surrounding the treatment of detainees in the war on terror, to the point where they even purposely excluded then Legal Adviser William Howard Taft IV from their absurd memoranda for fear that he would disagree with their “Tea Party” versions of the law).


� See O’Connell, supra note     at 14 n. 59; Berman, supra at note    , at 1279; and Oona Hathaway and Ariel N. Lavinbuk, “Rationalism and Revisionism in International Law,” 119 Harv. L. Rev. 1404, 1427 (2006).


� Thomas M. Franck, “The Power of Legitimacy and the Legitimacy of Power:  International Law in an Age of Power Disequilibrium,” 100 Am. J. Int’l L. 88, 92 (2006).  


� O’Connell, supra, at 15.  The late Thomas Franck understood well the stakes here.  He realized that what purports to be only “descriptive-empirical” can actually have “enormous prescriptive potential,” such that what “spin” one puts on international law—positive vs. negative—can have serious consequences in the real world; “it is serious business.”  Franck, supra, at 90, 93.


� Posner, The Perils of Global Legalism, at 7-12, 80-81, 128-129.  


� Id. at 173.


� See Corbett, supra note   , at 50 (the international legal system “leaves off precisely at the point where law is most necessary, namely where the urge to unrestrained action is strongest.”).


� See Richard H. Steinberg, “Judicial Lawmaking at the WTO:  Discursive, Constitutional, and Political Constraints,” 98 Am. J. Int’l L. 247 (2004); Bernhard Zangl, “Judicialization Matters!  A Comparison of Dispute Settlement Under GATT and the WTO,” 52 Int’l Studies Q. 825 (2008)(also noting increased political independence of the Appellate Body and the use of legal reasoning instead of political bargaining); and Antonio Augusto Cancado Trindade, International Law for Humankind:  Towards a New Jus Gentium, at 357-359 (2010).


� Cf. generally Louis B. Sohn, Kristen G. Juras, John E. Noyes, and Erik Franckx, Law of the Sea in a Nutshell (2d ed. 2010); J.G. Merrills, International Dispute Settlement, ch. 8 (5th ed. 2011); and www.un.org/Depts/los.  


� This aspect of UNCLOS is of great interest.  For this “Law of the Sea approach”—a functionalist approach keyed to a particular problem and neatly avoiding the constraints of the P-5 veto—could serve as a model for use in other areas (including the creation of WPTL).  See Center for War/peace Studies, “What Elliot Richardson Thinks,” Global Report, at 1 (No. 4, 1978)(Amb. Richardson is interviewed by Richard Hudson, and states this:  “To me the Law of the Sea Conference offers the hope of a major contribution in the building of a global order.  It may well be the single most important potential to build it.”  


� Justice Breyer explained that some 30 members of our illustrious Congress had introduced a bill that would have forbidden judges from ever referring to a foreign court opinion in their decisions!  He had also noted that he had done a quick study and discovered that of 80 cases heard in one year, 9 raised serious questions of either international law or the law of some other nation.  Transcript, at 2, 14.  Cf. also Mark W. Janis, America and the Law of Nations 1776-1939, chs.        (2010)(numerous cases from early 1800’s also referred to foreign law and international law; early treatise writers in America, such as Kent and Story, also dealt with the law of nations).


� Transcript, at 18 (emphasis added).  Cf. also Noah Feldman, “When Judges Make Foreign Policy,” New York Times, at 50 (Sept. 28, 2008)(noting that the Supreme Court “has no choice about whether to involve itself [in these questions]…it is now unavoidably involved.”).


� See, e.g., Wayne R. LaFave & Austin W. Scott, Jr., Criminal Law, at 619 n. 3 (1972)(common law crime of “larceny by bailee” finally recognized in 1473).  See generally Harold Berman, Law and Revolution:  The Formation of the Western Legal Tradition, chs. 1-3, 13 (1983) and James T. Ranney, Heritage of Our Freedoms:  Milestones in Legal History, at 16, 19-20 (1987)(slideshow transcript, on file with author).


� See generally Ranney, Heritage, at 20-21, 26-28 (also cf. “Milestones in Legal History” appendix at 3-5 nn. 28, 31 & 39)(jury develops out of royal inquest of local knights of the shire [focusing on tax collection for the king] into independent criminal trial jury by ca. 1220; subsequent development of right to freedom of deliberation established in 1670 case; parliament grows out of a body mainly “judicial” in nature or merely advisory to king into something approaching an independent legislature ca. 1258); Theodore F. Plucknett, A Concise History of the Common Law, at 118-121, 133-134 (5th ed. 1956); and Henry G. Richardson and George O. Sayles, The English Parliament in the Middle Ages (1981).


� There is a good argument that these and similar treaties should have been adopted via the congressional-executive agreement process rather than via the treaty clause.  See Oona Hathaway, “Treaties’ End:  the Past, Present, and Future of International Lawmaking in the United States,” 117 Yale L.J. 1236 (2008)(former method obviously more democratic, and the two-thirds rule is based upon now-discredited concerns of the slaveholding states).  Cf. generally Glen S. Krutz & Jeffrey S. Peake, Treaty Politics and the Rise of Executive Agreements (2009).


� The books under review were:  Ray Acheson, ed., Beyond Arms Control:  Challenges and Choices for Nuclear Disarmaments (2010); Barry M. Blechman & Alexander K. Bollfrass, eds., Elements of a Nuclear Disarmament Treaty:  Unblocking the Road to Zero (2010); Tad Daley, Apocalypse Never:  Forging the Path to a Nuclear Weapon-Free World (2010); Merav Datan, Felicity Hill, Jurgen Schjeffran, & Alyn Ware, Securing Our Surlvival:  The Case for a Nuclear Weapons Convention (2007); Gareth Evans & Yoriko Kawaguchi, eds., Eliminating Nuclear Threats:  A Practical Agenda for Global Policymakers (2009); Commander Robert Green, Security Without Nuclear Deterrence (2010); Corey Hinderstein, ed., Cultivating Confidence:  Verification, Monitoring, and Enforcement for a World Free of Nuclear Weapons (2010); Catherine McArdle Kelleher & Judith Reppy, eds., Getting to Zero:  The Path to Nuclear Disarmament (2011); David Krieger, ed., The Challenge of Abolishing Nuclear Weapons (2010); Frederick N. Mattis, Banning Weapons of Mass Destruction (2010); Michael E. O’Hanlon, A Skeptic’s Case for Nuclear Disarmament (2010); George Perkovich & James M. Acton, eds., Abolishing Nuclear Weapons:  A Debate (2009); Richard Rhodes, Arsenals of Folly:  The Making of the Nuclear Arms Race (2007); Richard Rhodes, The Twilight of the Bombs:  Recent Challenges, New Dangers, and the Prospects for a World Without Nuclear Weapons (2010); Douglas Roche, How We Stopped Loving the Bomb:  An Insider’s Account of the World on the Brink of Banning Nuclear Arms (2011); and George P. Shultz, Steven P. Andreasen, Sidney D. Drell, & James E. Goodby, eds., Reykjavik Revisited:  Steps Toward a World Free of Nuclear Weapons (2008).  These were only some of the books coming out at this time.


� While their bona fides have been challenged by a few, see Darwin BondGraham, Jacqueline Cabasso, Will Parrish & Ray Acheson, “Rhetoric vs. Reality:  the Political Economy of Nuclear Weapons and Their Elimination,” ch. 1 in Acheson, supra (calling, without any evidence, the Gang of Four’s campaign “a clever new kind of nuclear militarism”), there is no reason for not taking their statement at face value.


� See � HYPERLINK "http://www.globalzero.org" �www.globalzero.org�.  See also Philip Taubman, The Partnership:  Five Cold Warriors and Their Quest to Ban the Bomb, at 12 (2012).


� Most notably Jonathan Schell.  His classic 1982 book The Fate of the Earth was a clarion call for abolition, which motivated many now active in the movement for abolition.  See also Jonathan Schell, The Gift of Time:  The Case for Abolishing Nuclear Weapons Now (1998).  Cf. generally Lawrence S. Wittner, Confronting the Bomb:  A Short History of the World Nuclear Disarmament Movement (2009)(excellent distillation of 3-volume works).  Cf. also Roger and Earl A. Molander, Nuclear War:  What’s In It For You? (1982)(another classic).


� Even the Terminator!  The Four Horsemen, in their renewed (Jan. 15, 2008) call for “a nuclear-free world,” quote Governor Arnold Schwarzenegger to the following effect:  “Mistakes are made in every other human endeavor.  Why should nuclear weapons be exempt?”


� See � HYPERLINK "http://www.icanw.org/polls" �www.icanw.org/polls� (polls showing, variously, 77% and 87% of the American public favoring abolition).


� According to one calculation, using the deaths inflicted by a 14-kt bomb upon Hiroshima (average estimate is 120,000), the current megatonnage of nuclear weapons of 5,000 megatons would be capable of killing 42.9 billion people.  Total world population is of course only 7 billion.


� Gareth Evans and Yoriko Kawaguchi, eds., supra, at 3, 27.


� See ch. 1 supra.


� James E. Doyle, “Eyes on the Prize:  A Strategy for Enhancing Global Security,” in Perkovich & Acton, supra, at 222 (Doyle is in the Nuclear Nonproliferation Division of Los Alamos National Laboratory).


� An inquiry to Secretary Shultz’s office revealed that his source for this snappy come-backer was President Reagan himself.  He said that it was “simply a repeat of what President Reagan said many times.”  Email communication from Susan Schendel, assistant to George Shultz (May 8, 2011).


� Nor is this, unfortunately, the only “doom and gloom” possibility.  A recent study finds that even a small-to-medium 100-nuke “exchange” between India and Pakistan (latest estimates are that India has 80 nukes and Pakistan has 110) could result in a worldwide nuclear winter crippling agriculture for up to ten years.  See Jonathan Schell, The Seventh Decade:  The New Shape of Nuclear Danger, at 15 (2007).


� Even the most hard-headed of Cold War warriors, such as Paul Nitze.  In 1999, at age 92, in his last op-ed, Nitze announced his change of mind in favor of abolition.  See J. Peter Scoblic, “Disarmament Redux,” Bulletin of the Atomic Scientists (Mar/April, 2008), at 35.


� Herbert York, supra note ___.


� Securing Our Survival, supra, at 17.  


� Philip Allott, “The Emerging Universal Legal System,” 3 Int’l L. Forum 12, 12 (2001).


� See Harald Muller, “Enforcement of the Rules in a Nuclear Weapon Free World,” ch. 2 in Corey Hinderstein, supra, at 34, 39-40, 54-55, & 58-60 (At 55:  “relying on…virtual arsenals carries the risk of preventing one of the most important preconditions for a zero-nuclear world from emerging, namely a robust framework of trust”) and Jonathan Schell, The Gift of Time, supra, at 140-147 (excellent discussion).  But see O’Hanlon, supra, at 5, 9-10, 18-20, 24, 82-84, 95-107 (while “[c]apricious or blatantly self-serving reconstitution must be avoided,” the ability to rebuild is “an asset…not a liability.”).


� This argument has been set forth most fully by Keith Payne.  See Brookings Institution, “The Nuclear Posture Review and the Future of Nuclear Weapons,” at 13-15 (March 29, 2010 conference transcript) and Keith B. Payne, “The Case against Nuclear Abolition and for Nuclear Deterrence,” Comparative Strategy 17 (Jan. 1998), at 3-43.


� Barry M. Blechman, “Why We Need to Eliminate Nuclear Weapons—And How to Do It,” ch. 1 in Elements of a Nuclear Disarmament Treaty, supra, at 8-9.  Accord, John Mueller, Atomic Obsession:  Nuclear Alarmism From Hiroshima to Al-Queda, ch. 3 (2010).


� See, e.g., Daley, suupra, ch. 8.


� The best collection of such arguments (by various commentators) is found in Schell’s Gift of Time, supra, at 31-34.


� Daley, at 190.  Cf. also Alexander K. Bollfrass, “Breaking Out of Zero:  Would Cheating Be Worth the Risk?,” ch. 8 in Blechman & Bollfrass, supra; and Muller, supra, at 39, 53.


� Daley, at 191.  Cf. id. At 200-201 (Gen. Lee Butler notes that such an international outlaw would risk being removed, forcibly if necessary).


� Id. At 191-194 (proving the point with historical instances).


� See, e.g., Corey Hinderstein, supra; Steve Fetter & Ivan Oelrich, “Verifying a Prohibition on Nuclear Weapons,” ch. 2 in Blechman & Bollfrass, suupra; and Perkovich & Acton, supra, ch. 2.


� Cf. generally Muller, supra, ch. 2 (may need some body other than the veto-impaired UN Security Council, or have a treaty provision disallowing use of veto re the abolition treaty); James E. Goodby, “Internationalizing the Nuclear Fuel Cycle,” ch. 10 in Shultz et al, Reykjavik Revisited, at 363-366 (various ideas, including Jessica Mathews proposal for robust “Inspections Implementation Force”); and Securing Our Survival, supra, at 90, 175 (compliance and dispute-settlement procedures of model convention; need for changes in “international governance” merely noted without specifics).


� See, e.g., Muller, at 49.


� See, e.g., Rebecca Bornstein, “Enforcing a Nuclear Disarmament Treaty,” ch. 6 in Blechman & Bollfrass, Elements, supra, at 159.  And enforced via a UN Peace Force.  See Raymond J. Juzaitis & John E. McLaughlin, “Challenges of Verification and Compliance Within a State of Universal Latency,” ch. 4 in Shultz et al, Reykjavik Revisited, supra, at 199.  See also ch. 10 infra.


� Edward Ifft, “Political Dimensions of Determing ‘Effective’ Verification,” ch. 1 in Hinderstein, supra, at 29.  


� See generally ch. 9 infra.  Among the few glancing references to this idea in extant literature, see, e.g., Evans & Kawaguchi, supra, at 198 (“The development of more cooperative approaches to conflict prevention and resolution may well prove more productive…than focusing entirely on arms limitation measures.”).  Cf. also Douglas Roche, “A World Free of Nuclear Weapons,” ch. 14 in Krieger, supra, at 212 (“It [a nuclear-free world] cannot wait for the peaceful resolution of conflict around the world, as if regional tranquility must be achieved before the nuclear weapon states will give up their arsenals.”).


� I can remember seeing him in his large office in the then-new International Legal Studies building, standing behind his desk, his arms folded with his chin resting in his right hand, with an inviting smile on his face and piles of papers and books everywhere.  I remember thinking:  “Doesn’t he know there’s no such thing as ‘international law’?”  I guess I was a neo-con in my callow youth.


� Clark & Sohn, at 89 (3rd ed. 1966)(emphasis in the original).


� Id. at 89-90.


� Id. at 91.  The draft proposed revisions to the UN Charter have possibly problematic provisions for deferred action by the latter tribunals if there are pending legal issues before the ICJ.  Id. at 97-98.  


	Clark and Sohn were not the first to come up with the idea for an equity tribunal.  In 1907, a Central American Court of Justice was created by treaty between Costa Rica, Guatemala, Honduras, Nicaragua, and Salvador, providing for compulsory arbitration of “all controversies…of whatsoever nature.”  Hans Kelsen, supra note    , at 149.  The treaty terminated in 1918 after resolving only a few cases.  � HYPERLINK "http://www.pict-pcti.org/courts/CACJ/html" ��www.pict-pcti.org/courts/CACJ/html�.  


� Unlike, e.g., Emery Reves, The Anatomy of Peace, at 283 (1945)(“There is no ‘first step’ to world federalism.  World government is the first step.”)(emphasis in the original).


� E.g., the Manila Declaration on the Peaceful Settlement of International Disputes (1982).  See Louis Sohn, “Draft General Treaty on the Peaceful Settlement of International Disputes,” 20 International Lawyer 261 (1986).  


� Typical of such language is Article 5(3), which provides that if the Security Council has recommended a particular procedure and that has not resolved the dispute, then any party can return to the Security Council and ask for another recommended procedure and the parties “shall make a special effort to settle the dispute by that procedure.”  Similarly, although there is language in the UN Charter (Art. 33) purporting to make resort to a host of ADR techniques mandatory, no one item is actually made compulsory, such that a leading treatise opines that “there is no general duty to attempt to settle disputes by negotiation” and “[m]ediation cannot be forced on the parties to an international dispute” and “compulsory adjudication…appears to have little prospect of being adopted.”).  J.G. Merrills, International Dispute Settlement, at 24-25, 29, 115 (5th ed. 2011).


� Sohn, supra, at 261, 263.  


� See Janis, supra note    , at 74 (“there is no doubt that international judges and arbitrators can be given explicit equitable powers to supplement or modify international law rules.”).  


�Although Hans Kelsen was confident that international courts could handle all issues and conflicts (cf. note 96 supra), others have been less certain.  See, e.g., Milton Katz, The Relevance of International Adjudication, ch. 2 (1968)(arguing that most Cold War disputes would have stretched the limits of adjudication or quasi-adjucation); David D. Caron, “War and International Adjudication:  Reflections on the 1899 Peace Conference,” 94 AJIL 4, 28 (2000)(“there may be limits” to an international court’s ability to render reasoned judgments on some issues); and Grant Gilmore, “The International Court of Justice,” 55 Yale L.J. 1048, 1059-1063 (1946)(semble).  It may well be that special procedural arrangements would be needed to handle cases that raise primarily “non-legal” or mixed claims.  See note 251 infra. 


� See, e.g., Louis Lusky, “Four Problems in Lawmaking for Peace,” 80 Pol. Sc. Q. 341, 341 (1965).  See also Adam Hochschild, To End All Wars:  A Story of Loyalty and Rebellion 1914-1918, at 275 (2011)(“If there were ever a war that should have had an early negotiated peace, it was this one….Could there ever have been a more improbable chain of events than the one from the assassination at Sarajevo to an entire continent in flames a mere six weeks later?  And why, in that case, could it not be undone?”).


� See Lusky, supra.  Cf. Jonas Gahr Store, “Why We Must Talk,” New York Review of Books, April 7, 2011, at 51-54.


� Isak Svensson and Peter Wallensteen, The Go-Between:  Jan Eliasson and the Styles of Mediation, at ix (2010).  For the prior history, see Kalevi J. Holsti, Peace and War:  Armed Conflicts and International Order 1638-1989, at 111, 136, 162 (1991)(many wars mediated in 1700’s, but not yet used to prevent wars; no mention of mediation in treaties of 1814-1815; Treaty of Paris [1856] “made the first reference to the pacific settlement of disputes since the Treaty of Westphalia” and Protocol 23 thereof included “a general statement to the effect that governments should resort to mediation…before they could legitimately use force.”).


� Cf. generally Merrills, chs. 2-4 (treating separately “conciliation,” a form of mediation utilizing a fact-finding commission; actually, such commissions are not really a separate form of ADR, but merely a procedural mechanism available for use in all four forms of ADR) and Oliver Ramsbotham, Tom Woodhouse, and Hugh Miall, Contemporary Conflict Resolution (2nd ed. 2005)(defending conflict resolution against claims that some conflicts are not amenable, nor should they be, to conflict resolution).


� See � HYPERLINK "http://www.mediatorsbeyondborders.org" �www.mediatorsbeyondborders.org�; � HYPERLINK "http://www.pilpg.org" �www.pilpg.org�; and “Privatizing peace,” Economist, July 2, 2011, p. 50 (listing other groups).


� Personal experience, several states.  Plus, many cases not immediately settled during the mediation itself are subsequently settled due in part to the mediation.


� Quoted in M. Lachs, “Arbitration and International Adjudication,” in A.H.A. Soons, ed., International Arbitration:  Past and Prospects, at 38 (1990).  According to my edition of Thucydides, I find:  “[W]hen one party offers [arbitration] it is quite illegal to attack him first.”  Thucydides, History of the Peloponnesian War, at 85 (Rex Warner transl., 1954).  Of course, first the Spartans and then the Athenians ended up disobeying this supposed injunction, resulting in the aforementioned war (421-404 B.C.), ending the Golden Age of Greece.  


� Mark W. Janis, America and the Law of Nations 1776-1939, at 132 (2010).


� Providing for arbitration of disputes as to wartime debts and the American-Canadian boundary line.


� See M.C.W. Pinto, “The Prospects for International Arbitration:  Inter-State Disputes,” in A.H.A. Soons, ed., International Arbitration, supra, at 69-70 (tracking trends in use of arbitration over the decades).


� President Ulysses S. Grant was delighted with this arbitration, predicting “an epoch when a court recognized in all nations will settle international differences instead of keeping large standing armies.”  Mark W. Janis, An Introduction to International Law, at 116 (3rd ed. 1999).


� See Robert A. Friedlander, “Who Put Out the Lamps?  Thoughts on International Law and the Coming of World War I,” 20 Duq. L. Rev. 569 (1982)(although arbitration worked well in 18 cases between the First Hague Peace conference and WWI, Germany rejects mediation and arbitration on July 27, 1914).


� See Holsti, supra, at 192-194, 202-205 (proposal by French delegate, Leon Bourgeois, for international arbitration and international army summarily rejected by Wilson in favor of his own ideas).


� Id. at 264-270 (in 1945, an original proposal “in the tradition of Leon Bourgeois’s ideas” for an international peace force and compulsory jurisdiction in the International Court of Justice discarded).


� John Hyde, International Arbitration:  Its Difficulties and Advantages, at 3-4 (1873). 


� Id. at 4-5, 9-11.  Cf. id. at 11:  “[T]he civilized world will grow increasingly familiar with the idea….We aim to convince firstly the wisest and best of all nations; the rest will follow in due time.”


� Id. at 13.


� See, e.g.,  J.G. Merrills, International Dispute Settlement, ch. 5 (5th ed. 2011); Rafael Domingo, The New Global Law, at 110-112 (2010); and Jonathan I. Charney, “Third Party Dispute Settlement and International Law,” 36 Colum. Transnat. L.J. 65, 70 (1998). 


� Leo Gross, “The International Court of Justice:  Consideration of Requirements for Enhancing Its Role in the International Legal Order,” 65 Am. J. Int’l L. 253, 253 n.1 (1971)(quoting the Rapporteur of the committee presenting the ICJ statute to the UN Conference on International Organization).  Cf. also James Brown Scott, An International Court of Justice (1916)(arguing that while arbitration has admittedly been rather successful, it would be preferable to use “impartial” judges, applying “the law”).  


� See, e.g., Gross, supra; John F. Murphy, The Evolving Dimensions of International Law:  Hard Choices for the World Community, at 65-75 (2010)(ICJ characterized as “dysfunctional” and “broken”); and Posner, supra note    , at 135-149 (ICJ little used).


� A party can go to the Security Council to seek “measures,” but the only time this was tried (by Nicaragua, in 1986), the United States vetoed the attempt.  See O’Connell, supra note   , at 303.


� Mark Weston Janis, “Somber Reflections on the Compulsory Jurisdiction of the International Court,” 81 Am. J. Int’l L. 144 (1987); Leo Gross, “Underutilization of the International Court of Justice,” 27 Harv. Int’l L.J. 571, 578-579 (1986); and Posner, supra, at 135.  


� See Posner, supra, at 140 (U.S. withdrew in 1985; France in 1974; and China in 1972).  See also Mark W. Janis, An Introduction to International Law, at 133 n. 85 (3rd ed. 1999)(other countries who withdrew:  Bolivia, Brazil, Guatamala, Iran, Israel, South Africa, Thailand and Turkey).  There are still dozens of treaties providing for ICJ dispute-resolution as to disputes concerning interpretation of individual treaties.  See Thomas M. Franck, Judging the World Court, at 27-33 (1982).


� See, e.g., John Lawrence Hargrove, “The Nicaragua Judgment and the Future of the Law of Force and Self-Defense,” 81 Am. J. Int’l L. 135 (1987)(devastating attack on ICJ’s reasoning); Tai-Heng Cheng, When International Law Works:  Realistic Idealism After 9/11 and the Global Recession, at 141-162 (2012)(semble); Murphy, supra note    , at 68-75 (critiquing several decisions); and Janis, supra note    at 134-135 (ICJ has occasionally ducked controversial cases on improbable bases).


� Cf., e.g., Gross, supra note   at 281-317 (reviewing proposals by International Law Association and others re improving qualifications of judges, expediting proceedings, creating a “preliminary decision procedure” to resolve international law questions in other courts, etc.); Anthony D’Amato, “Modifying U.S. Acceptance of the Compulsory Jurisdiction of the World Court,” 79 Am. J. Int’l L.385, 404 (1985)(recommending lifetime tenure and higher salaries); and Posner, supra, at 149 (concluding that the ICJ has “done little more than offer a modest alternative to interstate arbitration”).  But cf. Franck, supra note    , chs. 5 & 6 (somewhat less pessimistic assessment, but still ends up suggesting only a modest role for ICJ re issues not relating to the use of force) and Trindade, supra, ch. 25 (espousing ICJ compulsory jurisdiction).


� Oscar Schachter, International Law:  Theory and Practice, at 218 (1991).  


� Oscar Schachter, “In Defense of International Rules on the Use of Force,” 53 U. Chi. L. Rev. 113, 144 (1986).  


� Julius Stone, Of Law and Nations:  Between Power Politics and Human Hopes, at 19 n. 12 (1974).


� Id. at 107-108. 


� Id. at 214-217.


� Id. at 217.  Cf. id. at 453:  “To improve our chances of meeting [current threats], and thereby our chances of survival, we must rechannel our time, emotion and intellect away from impossible programs toward tasks that may be feasible and even ripe to be done.”


� Id. at 444.  Professor Stone avers that the Soviet Union in particular would never agree, since their then doctrine of “liberation of peoples” required the disregard of international law.  Id. at 446.  As will be seen, the Soviet Union under Mikhail Gorbachev in 1987 did agree in principle to accept the compulsory jurisdiction of the ICJ.  See note    infra.


� Id. at 445.  


� Richard A. Falk, “The Adequacy of Contemporary Theories of International Law:  Gaps in Legal Thinking,” 50 Va. L. Rev. 231, 247 (1964).


� As proposed infra, ch. 8 .


� Strategic insight:  the synergy may work both ways, in that the existence of adequate global dispute-resolution systems will help eliminate the need for nuclear weapons.  A further strategic insight:  In order to abolish nuclear weapons, we will probably need to abolish war altogether.  And happily, in order to abolish war, the threat provided by nuclear weapons may be just what is needed to do precisely that.


� Russia and the USA have 96% of all nuclear weapons in the world.


� See Barbara Walker, ed., Uniting the Peoples and Nations, at 234 (1993)(quoting Gorbachev speech of September 17, 1987:  “Its [the ICJ’s] mandatory jurisdiction should be organized by all on mutually agreed-upon conditions.  We are convinced that a comprehensive system of security is, at the same time, a system of universal law and order ensuring the primacy of international law in politics.”).  See also Richard B. Bilder, “Judicial Procedures Relating to the Use of Force,” ch. 28 in Lori Fisler Damrosch & David J. Scheffer, Law and Force in the New International Order (1991)(Gorbachev proposed expanding ICJ’s compulsory jurisdiction, discussions taking place amongst the P-5 for several years) and Ian Brownlie, “Arbitration and International Adjudication:  Comments on a Paper by Judge M. Lachs,” at 57 n. 5, in A.H.A. Soons, ed., International Arbitration:  Past and Prospects (1990)(English text published in Soviet News [London] and referred to in one British newspaper).  


� Andrew Strauss, “Cutting the Gordian Knot:  How and Why the United Nations Should Vest the International Court of Justice with Referral Jurisdiction,” 44 Cornell Int’l L.J. 101 (2011).


� Article 22 provides that “[t]he General Assembly may establish such subsidiary organs as it deems necessary for the performance of its functions.”


� Cf. 44 Cornell Int’l L.J. at 124-125 (noting that this scheme is analogous to the deferral mechanism in the ICC Rome Statute).


� Id. at 156.


� Among the questions that would need to be addressed:  Should the ICJ have certain kinds of “appellate” jurisdiction?  See, e.g., Francisco Orrego Vicuna, International Dispute Settlement in an Evolving Global Society:  Constitutionalization, Accessibility, Privatization, at 120-122 (2004)(appeals of arbitrations); Cesare P.R. Romano, “The United States and International Courts:  Getting the Cost-Benefit Analysis Right,” at 424 n. 17, in Romano, ed., The Sword and the Scales:  The United States and International Courts and Tribunals (2009)(same);and Charney, supra note   at 71-81 (pros and cons as to other forms of appellate review).  What should the scope of appellate review be as to arbitrations?  Should it be subject to agreement in advance by the parties?  Should there be appellate review of the WTO and the LOS tribunals? 


� See, e.g., Rhyne, supra note   , at 252-257, 260-264; Charney, supra, at 76 (disputants may be more comfortable with persons attuned to their culture); and J.G. Merrills, International Dispute Settlement, ch. 11 (5th ed. 2011)(role of regional organization in dispute resolution more generally). 


� See, e.g., Rhyne, at 249-252 (1965 World Peace Through Law Center proposal for “lower level disputes” court).


� See, e.g., Franck, supra note    , at 72-73 and Merrills, supra, at 137-141.  Some additional mechanisms of “fact-finding,” such as special masters or commissions of inquiry, may be necessary.


� See, e.g., Merrills, supra, at 44-47, 50, 55, 65-69, 72-73, 75-78 (wide array of variations, e.g., some “inquiry” proceedings can resemble arbitration; use of administrative tribunals similar to arbitration; “institutionalized negotiation”; “quasi-arbitration”; and “compulsory conciliation” at parties’ option) and  Vicuna, supra, at 107-123 (highlighting, e.g., flexible mediation techniques, a wide variety of arbitration rules in use, including expedited procedures, various “combined” approaches, such as mediation followed by arbitration).


� With expanded jurisdiction to cover the future crimes of possession of nuclear weapons or their components or fissile materials.


� Logically, rigorous enforcement of existing international human rights would automatically result in world peace and justice.  But we all know that ‘the life of the law has not been logic” (Oliver Wendell Holmes), and I feel the world is probably not ready to extend the model of the European Court of Human Rights to the world.  Cf. generally discussion of human rights infra at        .


� Brian Urquhart, “The Outlaw World,” New York Review of Books, May 11, 2006, at 25.


� James G. Hershberg, James B. Conant:  Harvard to Hiroshima and the Making of the Nuclear Age, at 275 (1993).  Cf. id. at 257:  “Some scheme just [has] to work.”


� Also, it appears, Ulysses S. Grant.  See note    supra.


� Supra at nn.          .


� Clark and Sohn note that “[t]his is the age-old experience as to disputes between individuals and communities within a nation.  It is no less true of international disputes.”  Clark & Sohn, supra, at 89.


� Elise Boulding and Randall Forsberg, Abolishing War, at 14 (1998)(this book was the product of a dialogic conference held between those thinking like Forsberg and those thinking like Boulding). 


� Id. at 57.


� Id. at 59.  Cf. id. at 67-68 (eventual transition to standing UN peace force; urging peace movement not to be afraid of “getting your hands dirty” by advocating such a force).  See also Alex Campbell, Christopher J. Fettweis, & Natalie J. Goldring, An Introduction to General Disarmament, at 4-8 (Working Paper #1, Program on General Disarmament, Univ. of Maryland, Feb. 2000) and James T. Ranney, “Beyond Minimal Deterrence—An Approach to Nuclear Disarmament,” 4 J. of World Peace 18, 19-20 (Spring, 1987).


� See, e.g., Thomas M. Franck, Nation Against Nation:  What Happened to the U.N. Dream and What the U.S. Can Do About It, at 62 (1985)(“the U.N.’s collective-security machinery has been exposed as absurdly inadequate.”).  Cf. id. at 51 (“There is no collective-security to be had from the U.N.”).


� Townsend Hoopes and Douglas Brinkley, FDR and the Creation of the U.N., at 11 (1997).


� See text at nn.        supra.


� See text at nn.        supra.  Also, Jeremy Bentham’s ambivalence is of a similar nature.  


� See text at note 108 supra.


� Philip C. Jessup, Elihu Root, at 373 (1938).


� Posner, supra note    , at 32.  


� Professor of Political Science Emeritus, MIT.  He has three degrees from Harvard, 4 years in the US Navy, and 11 years at the State Department.  He was Director of Global Issues on the NSC staff.


� For some reason, like everyone else, Bloomfield fails to note Roosevelt’s 1910 Nobel speech.


� Bloomfield, at 5.  


� Id.  There were, of course, the provisions of the UN Charter for mere collective security (Chapter VII), but nothing approaching an international police force came of this due to the Cold War.  Id. at 6-7.


� Id. at 4 (the author editorializes that this revolutionary idea “was advanced, one suspects, without full comprehension of its implications”).  Cf. id. at 11-15 (similar discussion of 1961 McCloy-Zorin Accord).


� Id, at vi.  


� Id. at 19.  See id. at 38, 57-58.  But see Reality (the events of 1986-1991, including Reykjavik and the dissolution of the Soviet Union).  I distinctly remember the skepticism with which Gorbachev’s “glasnost” and “perestroika” was met.  The Washington Post had a cartoon showing men in a cow pasture, and one of them says to the other:  “Don’t step in the glasnost.”


� Id. at 16.  See id. at 18 (even after disarmament, international police would have to retain nuclear weapons to guard against clandestine production).  But see discussion infra at         (no such thing contemplated).


� Id. at 19.  


� Id. at 61.  


� Hans Morgenthau was one of the founders of the Political Realism school of thought.  For decades, his 1948 book, “Politics Among Nations,” which went through many editions, was the most widely used text in international relations courses.  See generally William E. Scheuerman, Hans Morgenthau:  Realism and Beyond (2009). 


� Stanley Hoffman (1925-2010) was a Harvard professor who, happily, is not easily pigeon-holed.  He was a brilliant critic of the Iraq war and of calling Iran part of “the axis of evil” (on the obvious ground that this gave a big boost to the forces of reaction in Iran).  Cf. � HYPERLINK "http://www.discoverthenetworks.org/printindividualProfile,asp?indid=1590" ��www.discoverthenetworks.org/printindividualProfile,asp?indid=1590�.  


� Thomas Schelling (1921-present) is a professor of public policy, University of Maryland College Park.  He authored “Arms and Influence” (1966), an extremely influential book on nuclear strategy.


� Because their arguments, on second reading, have changed my mind in certain respects regarding the role of a UN Peace Force.  Cf. note    infra.  


� Hoffman, in International Military Forces, at 188.  See id. (Bloomfield) at 4:  “As one tackles the several meanings of ‘international force’ it is striking how little experience the world has actually had that could illuminate the future.”).  Cf. id. (Schelling) at 213-214 (“We do not know whether an international military organization would have independent financial means of support, secure access to supplies, and its own intelligence service.”).


� Id. at 235.  


� Id. at 8.


� Id. at 9-10 (e.g., observation, enforcing ceasefires, and actual combat).


� Id. at 178-179.


� Id. at 230.


� Id. at 200-201.  Hoffman concedes only that:  “A permanent standing army may be conceivable in a post-nationalist age when world politics would be much more moderate than in the past century.”


� Id. at 198-199.  As for “a force established by a coalition composed of one major power, its allies, and the bulk of the ‘nonaligned’ states [that] would be a kind of NATO force writ large…[it] would all too easily be denounced as a recipe for world war.”  Id. at 199-200.  Cf. also text at note    supra (uncannily similar prediction made in 2010 as to “Concert of Democracies” concept).


� Id. at 208, 209-210.


� Id. at 181, 182.


� Id. at 182.  Which he does not even bother to say is also impossible.  For similar modern views, Douglas J. Feith and Abram Shulsky, “The Dangerous Illusion of ‘Nuclear Zero’” (Hudson Institute), � HYPERLINK "http://www.educationnews.org/ed_reports/thinks_tanks/91661.html?print" ��www.educationnews.org/ed_reports/thinks_tanks/91661.html?print�.  


� Id. at 189:  “All known international systems are variations on one or the other of those [two] models.”


� Id.  He too does not bother to state that world government is impossible.


� Id. at 189-190.  Cf. also id. at 190-195 (raising, without answering, a series of questions as to mission, composition, and who commands).


� Id. at 202.


� Id.


� In an early footnote, he notes that the whole issue of how an international police force would fit into some larger organization is not addressed, including whether there would be some parliamentary body, some executive body (military or civilian), or some executive-administrative body above the armed forces.  Id. at 214 n. 1.


� Id. at 214.


� Id. at 214-215.  


� Id. at 216. 


� Id. at 218-220.


� Id. at 224.  


� Cf. id. at 207 (Hoffman).


� Id. at 200 (Hoffman).


� Cf. id. at 225-226, 228 (Schelling).


� Plus, the arguments noted in ch.   supra at nn.     (pre-WWI opponents of international peace force idea).


� Even if they are wrong about, e.g., the inevitable unreliability of a UNPF; the need for a huge and nuclear-armed UNPF; and an ongoing East-West divide (largely wiped out 15 years after they wrote).


� Id. at 205 (Hoffman).  Cf. also, more controversially, id. at 233 (Schelling):  “it is unlikely that an international strategic command would have a completely reliable, credible capability to intervene and to stop any rearmament of a major industrial power.”  


� Cf. text at         and          .


� Cf. text at nn.        supra.  


� William Ladd, An Essay on a Congress of Nations for the Adjustment of International Disputes Without Resort to Arms, at xlix-l (1840; Carnegie reprint, 1916).  


� Id. at 6-7.


� Charles S. Rhyne, International Law:  The Substance, Processes, Procedures and Institutions for World Peace With Justice, at 9 (1971).  See also Harold Hongju Koh, “Why Do Nations Obey International Laws?,” 106 Yale L.J.2599, 2645 (1997)(voluntary compliance, due to perception of law’s fairness, the way most legal systems work) and Daley, supra note    , at 192-194 (world opinion is what has deterred use of nuclear weapons since 1945).


� Cited in Mark W. Janis, An Introduction to International Law, at 267 (3rd ed. 1999).


� Arthur Larson, When Nations Disagree, at 217 (1961)(emphasis added).  Cf. id.:  “Moreover, only as this is achieved will nations lay down their arms, since the only force that can fill the vacuum created by the removal of armaments is the rule of law.”  Cf. also id. at 195 (explaining historical record of compliance with international law rulings, because once nations have submitted to an international tribunal “they are by then ‘in so deep’ that it becomes unthinkable to refuse compliance when the decision has been rendered.”) and note 43 supra (similar views of President Taft).


� Article 94(2), UN Charter (Security Council has discretion “to decide upon measures to be taken to give effect to the judgment.”).  Of course, such measures could be less intrusive than a UNPF.


� Even in Nicaragua v. United States, the U.S. eventually settled.  See O’Connell, supra note    , at 299 n.17.


� See generally Robert C. Johansen, ed., A United Nations Emergency Peace Service to Prevent Genocide and Crimes Against Humanity (2006)(proposing permanent force available within 48 hours).  Cf. also Sarah Sewell, Dwight Raymond & Sally Chin, Mass Atrocity Response Operations:  A Military Planning Handbook (2010)(amazing work being done by Carr Center at Harvard in conjunction with Army War College to create first military manual re how to enforce R2P).


� See Samantha Power, “A Problem From Hell”:  America and the Age of Genocide, at 340-341 (2002)(Canadian Major General Romeo Dallaire, commander of UN peacekeeping forces in Rwanda, suffered from abysmal lack of intelligence and institutional support; the tiny UN Department of Peacekeeping Operations, with a staff of a few hundred, is responsible for 70,000 peacekeepers) and Brian E. Urquhart, in Bloomfield, ed., supra, International Military Forces, at 141.  


� See, e.g., “The Perils of Peacekeeping,” The Economist, Aug. 14, 2010, at 37-37 (impossible or difficult claims to reconcile) and “Revisiting the killing fields,” The Economist, Sept. 4, 2010, at 51-52 (counter-genocide to Rwandan genocide).


� See, e.g., Joseph E. Stiglitz and Linda J. Bilmes, The Three Trillion Dollar War:  The True Cost of the Iraq Conflict (2008) and  Steve Chapman, “The real cost of endless war,” The Week, Aug. 20, 2010, at 14 (Bilmes reports that costs are outpacing original estimates “and could eventually reach $8 trillion”).  Cf. generally Joris Voorhoeve, From War to Rule of Law:  Peacebuilding After Violent Conflicts (2004).


� See Arthur Larson, When Nations Disagree, at 215-216.  


� Hoffman, in Bloomfield, supra, at 209-210.


� Cf. discussion supra at nn.        .


� Just to show that some formula could be devised, one could postulate the possibility of some combination of (a) qualified majority voting (say, three-fourths) and (b) weighted voting, with no one country having more than say, 33% of the vote.  It will be noted that this formula could end up giving one or two countries a blocking vote (i.e., a de facto veto).  Again, I am not offering an opinion on whether such a scheme is advisable, it is merely an illustration that some formula could be devised.


� See Bloomfield, supra, at 97 n. 16 (already speculations along these lines in 1963); Christoph Marischka, “How Ban Ki-moon subjugated the UN to NATO,” Informationsstelle Militarisierung, June 1, 2009 (� HYPERLINK "http://www.imi-online.de/2009.php3?id+1925" ��www.imi-online.de/2009.php3?id+1925�) (largely unnoticed document of 23 September 2008 signaling cooperation between UN and NATO, objected to by Transnational Foundation for Peace & Future Research); Lawrence S. Kaplan, NATO and the UN:  A Peculiar Relationship (2010); and Editorial, “Why NATO?,” The Nation, May 28, 2012, at 3:  “In theory, a NATO that pooled Europe’s and America’s political and military resources and acted only on UN Security Council authorization could be a useful part of the world’s security architecture.”)..


� Cf. Jonathan Schell, The Gift of Time, supra, at 204-205 (retired General George Lee Butler envisions in such a case an immediate intervention and physical removal of leadership of state, if necessary) and Martin Butcher, What Wrongs Our Arms May Do:  The Role of Nuclear Weapons in Counterproliferation, at 86 (2003)(“The Security Council would, given an international norm against the possession of [nuclear] weapons, seem to have the power to decide that the possession of [nuclear] weapons by any nation is illegal and that action must be taken to remove that capability….”). 


� See ICJ, Advisory Opinion on the Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, I.C.J. Reports 1951, p. 15, at 23 (May 28, 1951)(humanitarian principles underlying the Convention were “binding on States, even without any conventional obligation.”).


� See � HYPERLINK "http://www.nonviolencepeaceforce.org" �www.nonviolencepeaceforce.org�. 


� I was among those thinking so at one time.  See James T. Ranney, “Beyond ‘Minimal Deterrence’—An Approach to Nuclear Disarmament,” 4 J. of World Peace 18, 19 (Spring 1987)(“it would seem that, one way or another, a monopoly of all internationally usable military force will be required, and there must be at least a de facto reliance upon international law for resolution of international conflict.”).  See also FDR’s Address to Congress, January 6, 1941:  “The fourth [freedom] is freedom from fear—which translated into world terms, means a world with a reduction of armaments to such a point and in such a thorough fashion that no nation will be in a position to commit an act of physical aggression against any neighbor—anywhere in the world.”


�Cf. Jonathan Dean, “Convincing the Nuclear-weapon States to Disarm:  The Problem of Conventional Forces,” ch. 4 in Jozef Goldblat, ed., Nuclear Disarmament: Obstacles to Banishing the Bomb, at 50 (2000)(“it would be mistaken to insist that complete conventional disarmament must accompany nuclear disarmament.”).


� Cf. Nina M. Serafino, “The Global Peace Operations Initiative:  Background and Issues for Congress” (Congressional Research Service, March 19, 2009)(even the Bush administration favored multilateral peacekeeping and stabilization forces in the end)


� Especially as to “offensive” weapons and force postures.  Nations could retain all the purely defensive systems, such as fixed anti-tank emplacements, that they want.  Although the military types pretend to see no distinction between offensive and defensive systems, the distinction has long been recognized, clear back to Bentham (see note    supra, proposing to reduce military forces, especially naval) and Sweden (150 years ago) and Switzerland.  See McKnight and Suter, supra note    , at 19; Jonathan Schell, The Abolition, at 176-177 (1984); Harold Feivesen, Richard Ullman, and Frank von Hippel, “Reducing U.S. and Soviet Arsenals,” 41 Bull. of Atomic Sc. 144 (Aug. 1985); Robert Johansen, Toward an Alternative Security System, at 22-24 (1983); and Mark Sommer, Beyond the Bomb:  Living Without Nuclear Weapons, at 52-55 (1985).


� Louis B. Sohn, “International Arbitration in Historical Perspective,” in A.H.A. Soons, ed., International Arbitration:  Past and Prospects, at 22 (1990).  


� See text at nn.        supra.


� Sohn, at 72.  


� See, e.g., Alexander K. Bollfrass, “Governance of a Nuclear Disarmament Treaty,” ch. 7 in Barry M. Blechman & Alexander K. Bollfrass, eds., Elements of a Nuclear Disarmament Treaty (2010).


� Under Article 40 of Chapter VII, the Security Council may, “to prevent an aggravation of the situation…call upon the parties concerned to comply with such provisional measures as it deems necessary or desirable.”  


� Already, some nations incorporate the obligation to arbitrate international disputes in their constitutions.  See M.C.W. Pinto, “The Prospects for International Arbitration:  Inter-State Disputes,” in A.H.A. Soons, ed., International Arbitration:  Past and Prospects, at 70 (1990).  Why does one have to resort to books published in foreign countries (here, the Netherlands) to find this kind of information?  


� Cf. Robert H. Ferrell, Peace in Their Time:  The Origins of the Kellogg-Briand Pact (1952)(vast majority of contemporary statesmen viewed it as a cynical ploy to placate strong anti-war sentiment after WWI; earlier draft of treaty which would have provided mediation and arbitration rejected by UK).


� Leo Gross, “Underutilization of the International Court of Justice,” 27 Harv. Int’l L.J. 571, 594 (1986)(citing examples).


� Obviously, this is something that trained historians and others would need to do in order to even begin to have any validity.  I am aware of only one author, Arthur Larson, who has attempted a similar analysis.  See Larson, When Nations Disagree, supra, at 7-8, 102-115 (selected number of conflicts).  While Larson seeks to show that most of these incidents involved “justiciable” questions, under our proposal it would not matter whether the dispute was justiciable or not.  See text at note    supra.


� It may be noted that as of June 11, 2010, following the Kampala Accord, we have finally nailed down the definition of “aggression” under international law (arguably, it was there all along, or at least since Nuremberg) and we also have an International Criminal Court that has begun to prosecute even heads of state (Charles Taylor, Liberia, and Omar Al-Bashir, Sudan).  Even before the ICC, the International Criminal Tribunal for the Former Yugoslavia indicted President Radovan Karadzic and President Slobodan Milosevic.


� Although the United States defended the legality of their actions, considerable skepticism has been raised about their arguments.  See, e.g., Richard Falk, supra note    , 50 Va. L. Rev. at 234-235, 250 n. 47, and 259.  Also cf. Schachter, supra, 53 U. Chi. L. Rev. at 134 (by relying on ex post facto “authorization” by the OAS instead of relying upon self-defense, the U.S. “sought to avoid a reciprocal claim that U.S. missile bases near the Soviet Union were unlawful and justified Soviet armed response.”).  


� Larson, supra, at 9.


� See David H. Burton, ed., William Howard Taft:  Essential Writings and Addresses, at 263-264 (2009)(“The treaties of arbitration are not going to accomplish substantial progress unless we enter into them with a willingness and a consciousness that they may involve us in decisions to our detriment.  We cannot win every case.  Nations are like individuals; they are not always right, even though they think they are, and if arbitration is to accomplish anything, we must be willing to lose and abide by the loss.  If we are to establish real arbitral courts which shall be useful as a permanent method of settling international disputes, we must agree in advance what the jurisdiction of these courts shall be, and then abide by their holding…and perform the judgments that are made against us.”) and note 112 supra.


� See Jonathan Schell, The Gift of Time:  The Case for Abolishing Nuclear Weapons Now, at 165 (1998)(Mikhail Gorbachev is interviewed:  “We will never be able to solve the nuclear question unless at the same time we develop a system of international organizations…and effective systems of regional security….[T]he international organization should have certain decision-making powers and mechanisms for enforcement.”).  As usual, Gorbachev is among the first to figure this out.


� In other words, initially, the lord of the manor or the king or some designee had the absolute power to decide a matter (call it a “case” if you like) one way or the other.  There was no “precedent.”  Indeed, contrary to common perception, the principle of stare decisis does not even appear in British law until several centuries after the common law began to develop.  See Theodore F.T. Plucknett, A Concise History of the Common Law, at 348-350 (5th ed. 1956).  Over time, the courts do tend to see the value of deciding similar cases similarly, and the rule of law becomes regularized.


� See, e.g., Eric Alterman et al, “Kabuki Democracy:  Why a Progressive Presidency is Impossible, For Now,” The Nation, Aug. 30/Sept. 6, 2010, at 11 -24 (exploring reasons for federal government’s “democratic dysfunction;” “the system is rigged” due to “a corrupt capital culture,” with billions spent on lobbying; the barons of banking “frankly own…the Senate”, such that federal government “has become hopelessly undemocratic, poisoned by corruption” and “a handmaid to corporate power”)(emphasis added).  Cf. also � HYPERLINK "http://www.commoncause.org/site/pp.asp?c=dKLNK1MQIwg&b=6132727" ��www.commoncause.org/site/pp.asp?c=dKLNK1MQIwg&b=6132727� (in last decade, energy firms have “pumped more than $2.9 billion into selecting and lobbying federal officials and candidates…about $5.5 million for each of the 535 seats in the House and Senate”; energy bill in 2005 alone gave out $14.5 billion in tax breaks) and note      infra (money is “choking our democracy to death”).


� Cf. note    supra (two-thirds approval of Senate rule re treaties a vestige of slaveholding states, such that 6% of American public can now block treaties).  Cf. also Gail Collins interview, Rachel Maddow Show, Sept. 9, 2010 (“at any given time, 5% of the U.S. population is crazy”).  


� Janis, supra note    , at 48 n. 157.  See also Sarah H. Cleveland, “Our International Constitution,” 31 Yale L.J. 1, 101-104 (2006)(defending international law against “democracy deficit” claims).


� Bertrand Russell, Common Sense and Nuclear Warfare, at 38, 48 (1959).


� Id. at 51-52.


� Who I am proud to count as a friend.  I have had the pleasure of corresponding with this former Nuremberg Tribunal Prosecutor (J.D., Harvard Law School, 1943) over the past 25 years, since 1985, when, at a conference, he gave me a free copy of his book, “A Common Sense Guide to World Peace” (1985).  Since then, he has shipped me two (free) boxes of his later book, “Planethood” (1991), co-authored with Ken Keyes, Jr.  I still have a few left to give away.


� Benjamin B. Ferencz, “A World of Peace Under the Rule of Law:  The View From America,” 6 Wash. U. Global Studies L. Rev. 663, 663-664 (2007)(from a speech at a 3-day “Judgment at Nuremberg” Symposium).


� Id. at 664 (emphasis added).


� Id. at 672 (emphasis added).  Ben, it should be noted, was a sprightly 86 years old at the time of this speech, and had personally witnessed a time when females were not allowed in his high school, college, or law school classes.  Id.   


� Oliver Wendell Holmes Quotations.


� At one level of abstraction, education is the key.  As Bill Wickersham wrote in a draft of a speech (“The Prevention of Nuclear War”) he sent me ca. 1984:


	When people tell me there is nothing they can do to prevent nuclear war, my usual reply is, “Yes there is something you can do.  You can educate yourself and others.  Education is an essential ingredient for the solution of any social problem.”  In order for us to free ourselves of the nuclear warfare trap, we obviously have to have social and political change.  Social and political change requires attitudinal change.  Attitudinal change requires education.  Education required time, money and energy.


I have borrowed the crux of this paragraph dozens of times.  Also, I have a single-sheet handout captioned “World Peace Through Education,” with a list of best books and groups, with an introductory paragraph paraphrasing the above argument.  I used to caption this sheet “World Peace Through Reading,” parodying my own tendency to read way too much on the peace issue.


� Cf. David Patrick Stearns, “Critic’s Notebook:  The fierce music of Estonia [and] Latvia,” Philadelphia Inquirer, Aug. 22, 2010, p. H-1 (explaining, inter alia, how Latvian and Estonian composers were part of a Baltic “singing revolution” which aided the demise of Soviet domination of their countries).  I heard the Latvian “Ave Sol” choir as part of Missoula, Montana’s International Choral Festival in 1987.  I love choral music and thought this choir the best choral group I have ever heard, especially the works of Emils McInguilis and Pauls Dambis.  I can remember thinking that part of the reason for the power of their music was that creative energies that might otherwise be focused on politics had gone into their music.  We hosted two of the choir members, a tall ringleader of the Latvians and one of the Russian supervisors.  On their last night in town, we went out to a bar, drinking toasts to peace (World Peace Through Drinking), and exchanged the then-classic jokes about what to do in the event of nuclear war.  USSR:  Take a sheet, put it over your head, and walk slowly to the cemetery.  Why slowly?  So as not to cause a panic.  USA:  Take a chair, place it in the center of the room, tuck your head between your knees, and KISS YOUR ASS GOODBYE!  (first heard in highschool).  


� Cf., e.g., Business Leaders for Sensible Priorities and Business Executives for National Security.


� I met several members of Ranchers for Peace when in Montana.  Many of them could see the missile silos from (or on) their farms.


� Or some kind of weighted-voting system.  Cf., e.g., � HYPERLINK "http://www.cwps.org" ��www.cwps.org� (Center for War/Peace Studies, founded by Richard Hudson).


� Quoted in M. Lachs, “Arbitration and International Adjudication,” in A.H.A. Soons, ed., International Arbitration, supra, at 38.  According to my edition of Thucydides, I find:  “[W]hen one party offers [arbitration] it is quite illegal to attack him first.”  Thucydides, History of the Peloponnesian War, at 85 (Rex Warner transl., 1954).  Of course, first the Spartans and then the Athenians ended up disobeying this supposed norm, resulting in the aforementioned war (431-404 B.C.), ending the Golden Age of Greece.  


� However, much of what exists today in the field of alternative dispute resolution at the international level was “created in a period of a little more than 100 years.”  J.G. Merrills, International Dispute Settlement, at 284 (5th ed. 2011).


� See generally “World at War,” Special Issue, The Defense Monitor, vol. 36 no. 1 (Jan/Feb 2007); Joshua S. Goldstein, Winning the War on War:  The Decline of Conflict Worldwide (2011); Steven Pinker, The Better Angels of Our Nature:  Why Violence Has Declined (2011); and Joseph Cirincione, Bomb Scare:  The History & Future of Nuclear Weapons, at 155-156 (2007).


� See, e.g., Bruce M. Russett, “Preventing Violent Conflict Through the Kantian Peace,” ch. 12, in Peter Wallensteen, ed., Preventing Violent Conflicts:  Past Record and Future Challenges (1998)(democracies rarely fight each other).


� See, e.g., Michael W. Doyle, Ways of War and Peace:  Realism, Liberalism, and Socialism, ch. 7 (1997). 


� Cf. Charles J. Moxley, Jr., John Burroughs, & Jonathan Granoff, “Nuclear Weapons and Compliance with International Humanitarian Law and the Nuclear Non-Proliferation Treaty, 34 Fordham Int’l L.J.    (2011).


� See J. Peter Scoblic “Disarmament Redux,” Bulletin of the Atomic Scientists, 35 (Mar/Apr 2008)(also covers history of how Shultz-Kissinger-Perry-Nunn op-ed came about).


� Robert S. McNamara, “Apocalypse Soon,” Foreign Policy (May/June 2005), at 29 (agreeing with William Perry’s estimate of over 50% likelihood of nuclear detonation on U.S. targets within a decade).  


� See, e.g., Victor Hugo:  “All the forces in the world are not so powerful as an idea whose time has come.”  Also see Charles S. Rhyne, supra note    at 608:  “Public opinion fluctuates until it crystallizes, but when it crystallizes it becomes an almost uncontrollable factor in the affairs of humankind.  More and more, a vast worldwide desire is growing into a demand that law replace force as the controlling factor in the fate of humanity.”  Cf. also Abraham Lincoln:  “Public sentiment is everything.  With public sentiment, nothing can fail; without public sentiment nothing can succeed.  Hence, he who molds public sentiment goes farther than he who drafts statutes or pronounces decisions.  He is making statutes or decisions possible or impossible to be executed.”  Emphasis added.  


� George Kennan, American Diplomacy 1900-1950, at 82 (1951).


� George Kennan, “On Nuclear War,” New York Review of Books, at    (Jan. 21, 1982).


� Id.  George Kennan was also an early proponent of nuclear weapons abolition.  See, e.g., George F. Kennan, Russia, The Atom and the West, at 55 (1957)(even towards the beginning of his conversion, he called nuclear weapons “suicidal” and “sterile and hopeless”) and George F. Kennan, The Nuclear Delusion:  Soviet-American Relations in the Atomic Age, at 204-207 (1976).


� We simply must have good relations with China, and cannot allow them to become the next “designated enemy” for the USA.  Aside from the obvious trade and international financial reasons, China has the capacity to increase its nuclear weapons several-fold at any time, having obviously not done so until now due to a conscious and very wise decision to maintain only a minimal deterrence (non-threatening) force.


� I have a “Many Paths to Peace” slideshow, and one of the slides is of a cute cartoon showing Reagan and Gromyko, with Reagan saying:  “Well, Andrei, be sure to give my regard to Comrade Vader and the whole gang back at the Empire.”  Another cartoon slide shows a speaker at a banquet, beginning a speech:  “Mr. President, honored friends, trusted allies, distinguished enemies….”


� Despite the tremendous hurdles democracy has had to face over many decades, the seeds of democracy have been planted by the likes of Andrei Sakharov and Mikhail Gorbachev and untold courageous others. See, e.g., “The Birth of Russian Citizenry,” Economist, Dec. 17, 2011, at 92 and Trudy Rubin, “A Cause for Optimism:  Russia’s Young People,” Philadelphia Inquirer, March 8, 2012, p. A2 (utilizing her “ear-to-the-ground” techniques, she concludes that “political change here is inevitable.”).  It would not be altogether surprising to see Russia join the EU in the next several decades.


� See, e.g., Jay Taylor, The Generalissimo’s Son:  Chiang Ching-Kuo and the Revolutions in China and Taiwan, at 339-340, 354-355, 399-411 (2000)(significant democratization initiated, however hesitantly, by Deng Xiaoping ca. 1979-1986; so-called “Democracy Wall” approved by Deng for a time; in 1985, influenced by Gorbachev’s ideas and by democratic reform in Taiwan, Deng’s “Second Revolution” announces that “without democracy there is no modernization”); The Economist, Aug. 28, 2010, at 35 (“Talking about reform in China:  Change you can believe in?”)(Prime Minister Wen Jiabao in August, 2010 calls for the people “to criticize and supervise the government.”); and Zhang Zahua, “Under Surveillance—and Celebrating,” Wall St. J.. Oct. 16-17, 2010, p. C3 (“nearly two dozen Chinese Communist Party elders…published a letter this week blasting the government’s clampdown on free expression”; over 10,000 Chinese have signed Charter 08, calling for greater human rights and free elections).  But cf. Michael Wines, “China urges governments to boycott Nobel ceremony,” Philadelphia Inquirer, November 4, 2010, p. A5 (China criticizes award to its own citizen, Liu Xianbo, author of Charter 08, convicted of subversion and sentenced to 11 years in prison).  Cf. generally Yu Keping, Democracy is a Good Thing:  Essays on Politics, Society, and Culture in Contemporary China (2011) and Cheng Li, ed., China’s Changing Political Landscape:  Prospects for Democracy (2008).


� See, e.g., Pankaj Mishra, “The Misunderstood Muslims,” New York Review of Books, Nov. 17, 2005, at 15-16 (review of books arguing that religious and gender rights reform is already under way in most of the Muslim world).  I wrote this in 2010, well before the “Arab Spring” now occurring.


� See Charles A. Kupchan, No One’s World:  The West, The Rising Rest, and the Coming Global Turn, at 141, 185 (2012).


� See, e.g., Samuel P. Huntington, The Clash of Civilizations and the Remaking of World Order (1996)(arguing that in future “the dominating source of conflict will be culture”).  What, fights over culture?


� See Benjamin B. Ferencz, “A World of Peace,” supra, at 671 (“I’ve never seen the people of this country so frightened.”).  Cf. generally Hugh Gusterson and Catherine Besteman, eds., The Insecure American, How We Got Here & What We Should Do About It (2010) and Robert Schmidl, “Insight into those who incite,” Philadelphia Inquirer, Aug. 29, 2010, p. H-10 col. 2 (review of book by Will Bunch, The Backlash:  Right-Wing Radicals, High-Def Hucksters, and Paranoid Politics in the Age of Obama). 


�  See, e.g., Chris McGreal, “The US blogger on a mission to halt ‘Islamic takeover,’” The Guardian, Aug. 20, 2010, p. 20 (Pam Geller heads group called “Stop the Islamization of America,” claiming Muslims want to impose sharia law in America; Islam-bashing increasing post-9/11, with politicians using the issue as a wedge); and Tony Norman, “America’s dark age of Islamophobia,” Philadelphia Inquirer, Dec. 16, 2011, p. A-27 (decrying American ignorance of Islamic contributions to Western civilization, e.g., algebra, trigonometry, optics, astronomy, the classics, Arabic [American] numbers, etc.).


� Exposing, e.g., some of the genocidal and otherwise untoward statements in the canonical works of each major religion.  Cf. Karen Armstrong, The Battle for God:  Fundamentalism in Judaism, Christianity, and Islam (2000)(author a lapsed num who returned to faith; in 2008, she started Charter of Compassion, devoted to shared moral priorities to foster greater global understanding).  Cf. also Bobby Ghosh, “Islam in America,” 176 Time 20 (Aug. 30, 2010)(growing hostility to Muslims).


� See generally Irshad Manji, The Trouble With Islam Today:  A Muslim’s Call For Reform in Her Faith (2008) and Zachary Karabell, Peace Be Unto You:  The Story of Muslim, Christian, and Jewish Coexistence (2008).  Cf. also � HYPERLINK "http://www.strategicforesight.com" ��www.strategicforesight.com� (working for an inclusive world).  There are literally dozens of other “moderate Muslims” who are speaking out as to the compatibility of democracy and Islam and for religious tolerance.  Just Google, e.g.:  Tariq Ramadan; Annan Ibrahimi; Abdolkarim Soroush;  Akbar Ahmed, Monem Salam, Faiz Shakir, Salman Ahmad, Amin Hashwani, Dalia Mogahed, Arsalan Aftikhar, Mohammed Magid; and Daisy Khan. 


� S.M. Schwebel, “Comments on Professor Pinto,” in A.H.A. Soons, ed., International Arbitration, supra, at 108 (1990).


� See J. Kirk Boyd, 2048:  Humanity’s Agreement to Live Together:  The International Movement for Enforceable Human Rights (2010) and Gordon S. Wood, The Creation of the American Republic 1776-1787 (1969).


� Paul Gordon Lauren, The Evolution of International Human Rights:  Visions Seen, at [280] (2nd ed. 2010).  Accord, Paul Kennedy, The Parliament of Man:  The Past, Present, and Future of the United Nations, ch. 6 (2006).


� See Kennedy, supra, at 201-202.  See also Nelson Mandela, Long Walk to Freedom:  The Autobiography of Nelson Mandela (1994).


� See Ranney, supra, Heritage of Our Freedoms, at 37 [until I can find the original work relied upon].


� See Jamie Stiehm, “Celebrating 90 years of suffrage,” Philadelphia Inquirer, Aug. 29, 2010, p. C-1 col. 1 (excellent synopsis of women’s suffrage movement, ca. 1848-1920; noting that opponents in Philadelphia branded the movement as, naturally, “socialism”).


� Bradwell v. Illinois, 83 U.S. 130, 141 (1873)(concurring, joined by two other justices).


� See Valerie M. Hudson, Bonnie Ballif-Spanvill, Mary Caprioli, & Chad F. Emmett, Sex and World Peace (2012).  


� See, e.g., Michael J. Casey, The Unfair Trade:  How Our Broken Financial System Destroys the Middle Class (2012)(senior economics editor of Wall Street Journal argues for need for greater global financial regulation); Ronen Palan, Richard Murphy, & Christian Chavagneux, Tax Havens:  How Globalization Really Works (2010)(approximately 56 major tax/regulatory/secrecy havens involving 2 million companies and $12 trillion in assets, result in annual tax loss estimated at $255 billion; GAO report shows that by now 60% of large U.S. corporations pay no taxes; havens also hide risky debt instruments, facilitate corruption, and cause the deaths of over 250,000 children per year due to illegal capital flight and lost tax revenue); James Gustave Speth and Peter M. Haas, Global Environmental Governance (2006); and Pierre De Senarclens and Ali Kazancigil, Regulating Globalization:  Critical Approaches to Global Governance (2007).


� David Kennedy, “The Mystery of Global Governance,” in Jeffrey L. Dunoff & Joel P. Trachtman, eds., Ruling the World?  Constitutionalism, International Law, and Global Governance, at 59 (2009).  See also Eyal Benvenisti, “Exit and Voice in the Age of Globalization,” 98 Mich. L. Rev. 167, 201 (1999)(“ The race to the bottom precludes collective action measures that would promote better labor standards, protect consumers and the environment, and allocate shared resources in an optimal and sustained way.  Local and multinational firms exploit these failures and externalize a substantial part of their costs on both their fellow citizens and foreign communities.”).


� David Rothkopf, Power, Inc.:  The Epic Rivalry Between Big Business and Government—and the Reckoning That Lies Ahead, at 196-197, 222-223, 262, 313, 335 (2012)(noting example of Halliburton moving its corporate headquarters from Houston to Dubai).  Cf. also Joseph Stiglitz, “A Real Cure for the Global Economic Crackup,” The Nation, July 13, 2009, at 11 (preview of upcoming book).


� See, e.g., Wikipedia re Professor Esther Duflo, French economist, co-founder of MIT’s Poverty Action Lab.  See also Ha-Joon Chang, 23 Things They Don’t Tell You About Capitalism, chs. 7, 11, 15 (2010).


� See, e.g., Brian Finlay, “Curbing Proliferation Through Development,” Courier, Summer 2010, at 6-7. 


� For a fuller “list,” see the latest report of the Middle Powers Initiative, � HYPERLINK "http://www.middlepowers.org" ��www.middlepowers.org� (MPI is a worldwide organization of retired foreign policy ministers and the like, and experts, with delegations from “middle powers” such as Canada, Australia, UK, Mexico, Belgium, Netherlands, Sweden, Norway, Switzerland, Germany, New Zealand, Ireland and Japan).


� If Matt Ridley’s “collective brain” concept is valid, think of the size of our modern worldwide interconnected brain.  Matt Ridley, The Rational Optimist:  how Prosperity Evolves, at 82 (2010).


� See Susan Eisenhower, Breaking Free:  A Memoir of Love and Revolution (1995)(an amazing story).  Cf. id. at 101:  “A wave of rebellion washed over me.  This goddam Cold War could destroy this gentle wonderful man—and maybe even me.  And for what?  So our governments can score points about the righteousness of our respective systems—and tell our people that massive overkill capacity is necessary to secure the peace?  It seemed so ironic that love could be shattered in the name of peace.”


� The Economist, Aug. 28, 2010, at 52 (“Middle Kingdom meets Magic Kingdom”).  In the “Is this really progress?” category:  Cosmopolitan magazine is launching a Mongolian edition (“toned down”) in Ulan Bator.  The Week, Dec. 17, 2010, p. 24.


� “Space crew lands in Kazakhstan,” Philadelphia Inquirer, Sept. 26, 2010, p. A5.  Cf. also “Three astronauts back from station,” Philadelphia Inquirer, April 28, 2012, p. A6 (two Russians and an American, who nobody in America could name, returned to Earth in Russian space capsule; their names:  Anton Shkaplerov, Anatoly Ivanishin, and Daniel Burbank).  


� When one commentator back in 1965 toted up the number of countries that might be threatened by limitations on the number of internal police forces, he was able to name quite a few countries.  See Louis Lusky, “Four Problems in Lawmaking for Peace,” 80 Pol. Sc. Q. 341, 354-355 (1965)(citing as examples China, USSR, Spain, Portugal, Hungary, Yugoslavia, Indonesia, and South Africa).  And now democratic revolutions have occurred in almost all of those countries.  Also cf. John Timpane, Philadelphia Inquirer, Jan. 27, 2011, p. A-1, “Turmoil in the streets—and on the Web” (“When dictator Zine el-Abidine Ben Ali fled Tunisia on Jan. 14, it was the first time in history that Twitter, Facebook, and other social media had helped bring down a government.”).


� See Mark W. Janis, An Introduction to International Law, at 176 (4th ed. 2003)(“It may be that we have now reached a pass comparable to that when Grotius wrote.  Perhaps the horrors of war are again so vivid that there will be incentive enough to fashion new legal limits to control the use of force by states.”); Richard Falk, “The First Normative Global Revolution?:  The Uncertain Political Future of Globalization,” in Mehdi Mazaffari, ed., Globalizations and Civilizations, at 51-76 (2002)(arguing that a series of recent developments have set the stage for a new surge of global norms); and Joshua S. Goldstein, “World Peace Could Be Closer Than You Think,” Foreign Policy, 53 (Sept./Oct. 2011).


� Of course, as already noted, it will take a “total systems” approach.  Just as the military-industrial complex supports and sustains a weaponized approach to world peace, so too an alternative-dispute-resolution law-based approach will need systemic support from a vast array of sources.


� New slogan for WILPF (Womens International League for Peace & Freedom).


� George F. Kennan, Russia, the Atom and the West, at 13 (1957)(emphasis added).


� Also in the speech is this little-noticed sentence:  “[W]e must also be alert to the…danger that public policy could itself become the captive of a scientific-technological elite.”  One thing that will be required in the course of abolition of nuclear weapons is redirection of the activities of the nuclear labs toward peaceful programs.  See Judith Reppy, “U.S. nuclear laboratories in a nuclear-zero world,” Bulletin of the Atomic Scientists, vol. 66 no. 4, at 42 (July/Aug 2010).


� Cf. generally the documentary “Why We Fight,” by Eugene Jarecki (2005).


� See, e.g., William Hartung, How Much Are You Making in the War Daddy?  A Quick and Dirty Guide to War Profiteering in the Bush Administration, at 120, 132 (2003)(top three defense contractors gave contributions of $4.7 million in 2002, receiving $41 billion in contracts in same year).


� Cf. generally � HYPERLINK "http://www.billmoyers.com/episode/full-show-dark-money-in-politics" �www.billmoyers.com/episode/full-show-dark-money-in-politics� (comprehensive discussion, June 15, 2012, with Thomas Frank, Clara Jeffery, & Monika Bauerlein)  Cf. also Joseph E. Stiglitz, Making Globalization Work, at 191 (2006)(“Forty one companies…which invested—‘contributed’--$150 million to political parties and campaigns for U.S. federal candidates between 1991 and 2001, enjoyed $55 billion in tax breaks in three tax years alone.”).


� See, e.g., Lawrence Lessig,Republic, Lost:  HowMoney Corrupts Congress—And a Plan to Stop It, at 167 (2011)(“80 percent of Americans surveyed…believed government was controlled by ‘a few big interests looking out for themselves.’”).  But cf. Joseph N. DiStefano, “Senator:  Congress is less corrupt than ever,” Philadelphia Inquirer, Sept. 5, 2010, p. C3 (Sen. Ted Kaufman).


� As would be required by S. 3628, the DISCLOSE (“Democracy is Strengthened by Casting Light on Spending in Elections”) Act.  See Peter J. Smith, “DISCLOSE Act Fails in Senate,” Philadelphia Bulletin, July 31, 2010 (all Republicans opposed it).


� See generally Lessig, supra; www.rootstrikers.org; and � HYPERLINK "http://www.commoncause.org" ��www.commoncause.org�.  As Tom Paine said:  “voting…is the primary right by which other rights are protected.”  Dissertation on First Principles of Government (1795)(Thomas Paine Wikiquote).
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� Jane Addams, Peace and Bread in Time of War, at 83 (1922).
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