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	Course info

Law 520 – CLIMATE CHANGE AND THE LAW -  Spring 2013

Professor Jonathan B. Wiener

Joined by: Prof. William A. Pizer

TAs: Jessalee Landfried, David Roche, Sara Dewey
Wednesdays, 3:30-5:20 PM,  Duke Law School room 4055

 

DESCRIPTION

This 2-credit seminar will examine global climate change and the range of actual and potential responses by legal institutions. 


We will compare alternative approaches to the ideal legal regime to address climate change: instrument choice (e.g. emissions taxes, allowance trading, technology R&D, prescriptive regulation, reducing deforestation, and geoengineering), the spatial scale (local, regional, national, global), time scale (precautionary or adaptive, over decades or centuries), normative criteria, and other parameters of policy choice. We will examine current legal measures to manage climate change, including international agreements such as the Framework Convention on Climate Change (1992), its Kyoto Protocol (1997), and the results of follow-on meetings such as Copenhagen (2009), Cancun (2010), Durban (2011), and Doha (2012); and the policies undertaken by the US, Europe, Australia, China, and other key countries. In the US, we will study national (federal) and sub-national (state and local) policies, including the US Supreme Court’s 2007 decision in Massachusetts v. EPA, and its 2011 decision in Connectict v. AEP, addressing issues including standing to sue, statutory interpretation, delegation, administrative discretion, comparative institutional competence, and statutory preemption of common law; legislative proposals in the US Congress; administrative regulation by US EPA; state-level action by California, RGGI, and others; and common-law tort liability applied to climate change.  


Questions we will discuss include: How effective and efficient are the policies being proposed and adopted? How do national actions affect international action, and vice-versa? Can current institutions deal with a problem as enormous, complex, long-term, uncertain, and multi-faceted as climate change? What roles do changing scientific and economic understanding play in evolving legal responses? How do institutions and the public respond to potential but inchoate catastrophes? Will dealing with mega-problems necessitate or lead to basic changes in legal institutions? Should the US states be acting? Should you buy personal carbon offsets? Should the US have joined Kyoto, or have organized a parallel regime of major emitters, or have done something else? How should we appraise FCCC/Kyoto process and future plans for action? Are there alternative approaches to engaging effective international action? What principles of international and intergenerational justice should guide efforts to control climate change? How should concern for overall social well-being, and for the world’s poor, influence climate change policy? How will coming changes in world geopolitics, such as the rise of China and a shift from the US as lone superpower to a more multipolar world of several great powers, affect climate change policy? How will technological change affect law and policy, and how should the law seek to promote technological change? How should the legal system learn and remain adaptable to new information? What threats, challenges, and opportunities might climate change present to legal and political systems?

 

COURSE REQUIREMENTS

Students must read the assigned materials in advance of class, and participate in class discussion. 


Each student must submit a short (5-6 page) paper, addressing the week’s readings (and adding outside research), for three (3) of the 12 class sessions (not counting the first class session). A sign-up sheet will be circulated at the beginning of the course for students to select the 3 topics/class sessions for which they will submit these 3 short papers (so that these papers are spread across the semester). Students may choose the weeks and class topics they wish to write these response papers, but must be sure to submit 3 by the end of the semester. Students are expected to be lead participants in the class discussions related to their short papers.  


These three short papers are an opportunity for you to develop your own ideas, perspectives, arguments, and hypotheses.  You should critically assess the topics and readings assigned for the week, add your own further research, and convey your own insights and analysis (not just summarize the readings).  A good short paper does not need to comment on every one of the assigned readings, but referencing multiple readings and your own further research will help you develop your analysis and provide a common basis for class discussion.  


Logistical requirements for short papers:  Papers should be double-spaced and 5 to 6 pages long.  Each short paper must be posted on the course Sakai site, in the Forum for the relevant class session, by 12:00 Noon on the Tuesday preceding the class. Please upload your papers to the Forum as MS Word documents (not PDF), so that we can insert comments electronically. Papers will be graded on a scale of 1 to 5, with 5 being the highest score. Criteria include: analysis of key issues; creative insights/perspectives/proposals; research; writing quality. Citations can follow either law journal style (footnotes) or social science style (author, date citations in parentheses in the text, and a list of references at the end).


In addition, each student must write a longer research paper (15 pages), due at the end of the semester (posted on the Sakai site Forum by Monday April 29 Wednesday May 1st at 5:00 pm). 


Grades will be based on: 33% class participation, 33% the 3 short papers, and 33% the longer paper.

 

SESSIONS AND READINGS

 The Syllabus with weekly assignments, and the Resources (readings), will be posted on the Sakai site.  (There is no textbook for this course; all readings will be posted on the Sakai site.)


 
Draft Course Outline 

1. Introduction

2. Climate Science and the Law

3. Policy Tools I: Taxes and Cap & Trade

4. Policy Tools II: Technology R&D and Information Disclosure

5. International Climate Regimes I:  FCCC, Kyoto Protocol, Copenhagen/Cancun/Durban/Doha and beyond

6. International Climate Regimes II:  Other fora (incl. Montreal Protocol, Climate & Clean Air Coalition, Human Rights, etc.); and Adaptation/Finance

7. US Federal Law, (in)action by the Congress, and EPA action under the CAA

8. US State, Regional, & Local Policy (incl. California and RGGI)

9. US Tort/Nuisance Civil Liability Law

10. Climate Policy in the European Union, Australia, et al.

11. Climate Policy in China (and India, Brazil, et al.)

12. Sequestration: CCS & REDD

13. Catastrophic Risks and Geoengineering (SRM)

 



	1.  January 9:  Introduction
 

Please read (materials posted on Sakai under “Resources” unless otherwise indicated):

 

* Intergovernmental Panel on Climate Change (IPCC), 4th Assessment Report (AR4), Climate Change 2007: Synthesis Report, “Summary for Policy Makers” (17 November 2007), available at http://ipcc.ch/publications_and_data/ar4/syr/en/contents.html (click on the “Summary for Policymakers” to read the HTML version online; or click on the “PDF version” link on the right side and then click to download the “SPM”)
 

* IPCC, Special Report on Managing the Risks of Extreme Events (November 2011), “Fact Sheet,” at http://ipcc-wg2.gov/SREX/images/uploads/IPCC_SREX_fact_sheet.pdf  


* Michael Gerrard, Introduction and Overview, in Global Climate Change and US Law (Michael Gerrard, ed., ABA Publishing, 2007)

 

 

Please come to class ready to discuss: 

1. Which issues, problems, ideas, institutions, opportunities, or aspects of climate change policy interest you most – those that you most want this course to address?

2. What are the most difficult challenges we face in climate change policy?

3. What have been the most important changes regarding climate change policy since the IPCC 4th Assessment Report (and the Gerrard book overview) were published in 2007 ? 



	Class 2. January 16:  Climate Science and the Law
 

* US EPA, “Causes of Climate Change” (last updated Jan. 8, 2013), at http://www.epa.gov/climatechange/science/causes.html
* US EPA, “Climate Change Indicators” report (2012), files to download at http://www.epa.gov/climatechange/science/indicators/download.html . Just read the “Summary of Key Points” (4 pp.) and the chapter on “Greenhouse Gases” (12 pp.). Optional: browse chapters on “Weather and Climate,” “Oceans,” “Snow and Ice,” etc.

* US EPA, “Future Climate Change” (last updated Jan. 8, 2012), at http://www.epa.gov/climatechange/science/future.html
 

* Coalition for Responsible Regulation v. EPA (DC Cir., June 26, 2012) (upholding EPA’s Endangerment Finding) (petitions for rehearing en banc denied Dec. 20, 2012). See http://www.epa.gov/climatechange/endangerment/ghgcourtdecision.html  (where the full court opinion is linked; the Endangerment Finding is discussed in Parts I and II of court’s opinion – the rest of the opinion is not assigned for this class).

* US EPA, “Endangerment Finding” on GHGs (Dec. 7, 2009): Just read the main page at http://www.epa.gov/climatechange/endangerment/index.html . Optional: browse other materials posted there, including the full Endangerment Finding, 74 Fed. Reg. 66496 (Dec. 15, 2009) (52 pp.).

 

* US Interagency Working Group, “Technical Support Document: Social Cost of Carbon for Regulatory Impact Analysis under Executive Order 12866” (February 2010), at http://www.epa.gov/oms/climate/regulations/scc-tsd.pdf
* Gernot Wagner & Richard Zeckhauser, “Climate Policy: Hard Problem, Soft Thinking” (March 24, 2011), at http://www.edf.org/sites/default/files/11678_climate-policy-hard-problem-soft-thinking.pdf
 

Some questions to consider:

Does law lag science – and should it?  How can law & policy best account for new science?  What are the pros and cons of regulatory institutions trying to update their policies to keep pace with the latest science?  What role does and should climate science play in government policy making – at US EPA, the White House, or in other countries?   How do you assess the DC Circuit court opinion on EPA’s Endangerment finding (how should the agency make such a finding, and how should the courts evaluate such a challenge)?  If the public doesn’t believe the science, or doesn’t take climate change as seriously as experts would, should the government follow the public or the experts? 

 
 

Optional (not required):

* US National Academy of Sciences/NRC, Climate Change: Evidence, Impacts, and Choices (2012) (part of America’s Climate Choices), at http://nas-sites.org/americasclimatechoices/files/2012/06/19014_cvtx_R1.pdf
* Institute for Governance Sustainable Development (IGSD), Primer on Short-Lived Climate Pollutants (Nov. 2012), at http://www.igsd.org/documents/PrimeronShort-LivedClimatePollutants.pdf
* InterAcademy Review Council: Review of the IPCC (August 30, 2010), at http://reviewipcc.interacademycouncil.net/report.html  - Executive Summary (5 pp.).

* The Independent Climate Change Emails Review (July 2010) (Sir Muir Russell, Chair), at http://www.cce-review.org/pdf/FINAL%20REPORT.pdf (the final independent review of the East Anglia emails). Read the Executive Summary, pp.10-16.

* Peter Kelemen, “What East Anglia’s Emails Really Tell Us About Climate Change,” Popular Mechanics (Dec. 1, 2009), at www.popularmechanics.com/science/earth/4338343.html .
* Quirin Schiermeier, The real holes in climate science, Nature (2010), at

http://www.nature.com/news/2010/100120/full/463284a.html
* Michael Oppenheimer, “Scientists, Expert Judgment, and Public Policy: What is Our Proper Role?” American Geophysical Union Fall Meeting, Dec. 15, 2010. This is a video of his keynote lecture, posted at http://www.agu.org/meetings/fm10/lectures/lecture_videos/GC33D.shtml . The full video is about 70 minutes long. Oppenheimer’s presentation starts at 6:40 and ends at about 60:00, i.e. 54 minutes long (followed by panel discussion). His Powerpoint slides are shown on the side of his talk. 



	3. January 23:  Policy Tools I - Taxes and Cap & trade
 

 

* Ian Parry & William Pizer, “Emissions Trading vs. CO2 Taxes” Backgrounder (May 2007), http://ethree.com/downloads/Climate%20Change%20Readings/GHG%20Emissions%20Trading/RFF-BCK-TradingvsTaxes.pdf
 

Favoring cap & trade:
* William Chameides & Michael Oppenheimer, “Carbon Trading over Taxes,” Science (23 March 2007), http://mediawiki.mmab.ca/images/2/20/CarbonTrade.pdf
* Janet Peace & Robert Stavins, "In Brief: Meaningful and Cost-Effective Climate Policy: The Case for Cap and Trade," Pew Center on Global Climate Change (June 2010), at <http://www.pewclimate.org/docUploads/case-for-cap-and-trade-paper.pdf>

 

Favoring tax:
* Ian Parry, “Should We Abandon Cap & Trade in Favor of a CO2 Tax?”  RFF Resources (Summer 2007), http://www.rff.org/Publications/Resources/Documents/166/RFF-Resources-166_ShouldWeAbandonCapAndTrade.pdf
* William Nordhaus, “To Tax or Not to Tax: Alternative Approaches to Slowing Global Warming,” Rev. Envtl. Econ. & Policy (2007), at http://www.er.uqam.ca/nobel/r25314/cours/ECO8071/Articles/NordhausToTaxOrNotRevEnvEcAndPol07.pdf  
 

Clean Energy Standard:
* Anthony Paul, Karen Palmer, and Matt Woerman, “Clean Energy Standards for Electricity: Policy Design Implications for Emissions, Supply, Prices, and Regions,” RFF Discussion Paper 11-35 (July 2011), at http://www.rff.org/rff/Documents/RFF-DP-11-35.pdf  (read pp.1-9; and the conclusions pp.35-37).

 

International experience and considerations: 
* Richard G. Newell, William A. Pizer, and Daniel Raimi, “Carbon Markets 15 Years after Kyoto: Lessons Learned, New Challenges,” J. Econ. Perspectives (Winter 2013)

(posted on Sakai under 'Resources').

* Jonathan B. Wiener, “Property and Prices to Protect the Planet,” Duke J. Compar. & Int’l Law (2009), http://www.law.duke.edu/shell/cite.pl?19+Duke+J.+Comp.+&+Int%27l+L.+515+pdf
 

 

Questions for discussion:
What kinds of policies (policy “instruments”) are being proposed or enacted to mitigate greenhouse gas emissions? What are the important metrics, dimensions and criteria for comparing policies, and how do various policies stack up? Does this evaluation vary by country or jurisdiction; which policy is best where? How do different policy instruments improve or impair the likelihood of actually getting adopted (such as effects on public perception, interest groups, and political issues), in the United States, in other countries, and at the international level? What would you propose for the future?



	4.  January 30:  Policy Tools II  - Technology R&D, Information disclosure
Technology R&D policies:
* Robert Stavins, “Both Are Necessary, But Neither is Sufficient: Carbon-Pricing and Technology R&D Initiatives in a Meaningful National Climate Policy” (21 October 2010) at http://belfercenter.ksg.harvard.edu/analysis/stavins/?p=827  

* Stephen Davis et al., “Rethinking Wedges,” Environ. Res. Letters (2013) at http://iopscience.iop.org/1748-9326/8/1/011001/pdf/1748-9326_8_1_011001.pdf 
* Laura Diaz Anadon, “Missions-oriented RD&D institutions in energy between 2000 and 2010: A comparative analysis of China, the United Kingdom, and the United States,” Research Policy (2012). (See Resources on Sakai)

*Terry Dinan, Federal Financial Support for the Development and Production of Fuels and Energy Technologies. Congressional Budget Office (March 2012) at http://www.cbo.gov/sites/default/files/cbofiles/attachments/03-06-FuelsandEnergy_Brief.pdf 
* Chi-Jen Yang & Michael Oppenheimer, “A ‘Manhattan Project’ for climate change?” Climatic Change 80: 199-204 (2007) (6 pp.) at http://www.princeton.edu/step/people/faculty/michael-oppenheimer/research/Yang-Oppenheimer.pdf 
* Richard Newell, Issue Brief 9 on RD&D (2007) at http://www.rff.org/RFF/Documents/CPF_11_IssueBrief_9.pdf    

* Joel Darmstadter and Joshua Linn, Loan guarantees reconsidered. Resources for the Future (2011) at http://www.rff.org/Publications/Resources/Pages/179-Commentary.aspx 
Information Disclosure policies:
* EPA rule on GHG Reporting – see http://www.epa.gov/climatechange/emissions/ghgrulemaking.html 
Be sure to look at the 2010 data released January 2012 -  http://www.epa.gov/climatechange/emissions/ghgdata/index.html 
Commentary on GHG reporting rule - Nathan Richardson, Policy Significance of EPA's Greenhouse Gas Reporting Rule Resources for the Future (November 2012) at http://www.rff.org/RFF/Documents/RFF-IB-12-07.pdf 
 * SEC rules – see:

http://www.nytimes.com/2010/01/28/business/28sec.html   

* Carbon Disclosure Project – see

 https://www.cdproject.net/en-US/Pages/HomePage.aspx 
*Toxics Release Inventory – see:

Janet Ranganathan. EPA Toxics Release Inventory and the “Right to Know. World Resources Institute (November 2010) at http://www.wri.org/stories/2010/11/epa-toxics-release-inventory-and-right-know 
 Optional:
* Stephen Pacala and Robert Socolow, “Stabilization Wedges: Solving the Climate Problem for the Next Fifty Years with Current Technologies,” Science (13 August 2004) at http://classes.atmos.colostate.edu/at760/Lectures_files/PacalaStabilizationWedges.pdf 
* Martin Hoffert, et al., “Advanced Technology Plans for Global Climate Stability: Energy for a Greenhouse Planet,” Science (1 November 2002) (See Resources on Sakai)

* Richard Schmalensee, Evaluating Policies to Increase Electricity Generation from Renewable Energy.  Rev. Envt’l Econ. & Policy (2012). (See Resources on Sakai)

*Mark A. Cohen and Michael P. Vandenbergh, The Potential Role of Carbon Labeling in a Green Economy. Resources for the Future (2012) at http://www.rff.org/RFF/Documents/RFF-DP-12-09.pdf 
 



	5.  February 6 - International Regimes I: UN FCCC, Kyoto Protocol, etc.

Key treaty documents: 


* United Nations Framework Convention on Climate Change (FCCC) (1992) (25 pp.) (on Sakai under “Resources”)
* Kyoto Protocol to UNFCCC (Dec. 1997) (23 pp.) (on Sakai under “Resources”)

* Copenhagen Accord (Dec. 2009) (3 pp.) (on Sakai under “Resources”)

* Durban Platform (Dec. 2011) (2pp.) (on Sakai under “Resources” and at http://unfccc.int/resource/docs/2011/cop17/eng/l10.pdf  )

 

Commentary:
 

* Mark Lynas blog, “The verdict on Durban – a major step forward, but not for ten years” (December 12, 2011), at  http://www.marklynas.org/2011/12/the-verdict-on-durban-a-major-step-forward-but-not-for-ten-years/
* Robert Stavins, “The Platform Opens a Window: An Unambiguous Consequence of the Durban Climate Talks” (January 1, 2012), at

http://www.robertstavinsblog.org/2012/01/01/the-platform-opens-a-window-an-unambiguous-consequence-of-the-durban-climate-talks/  (also glance at his previous blog post, dated Dec. 12, 2011, which is linked in the first sentence of this Jan. 1, 2012 post).

* Fiona Harvey, The Kyoto protocol is not quite dead, The Guardian (November 26, 2012), at http://www.guardian.co.uk/environment/2012/nov/26/kyoto-protocol-not-dead
* Robert Stavins, Reflections from Cambridge on the Climate Talks in Doha (December 20, 2012), at  http://www.robertstavinsblog.org/2012/12/20/reflections-from-cambridge-on-the-climate-talks-in-doha/  

 

Key questions for our discussion in class:

- Who are the key players in the international climate negotiations, and what are their interests? 

- What were the major elements of the UN FCCC (1992)? What were the major elements of the Kyoto Protocol (1997)? For each of these treaties, consider such elements as: gases covered; emissions reductions obligations (how much, by when, by whom); flexibility mechanisms; monitoring and reporting; financial assistance; entry into force (when the treaty becomes effective); and others you see as important (or omitted). 

- Why did it take more than 7 years for the Kyoto Protocol to enter into force (February 2005)? 

- How did the climate change negotiations change after 2009 (at Copenhagen, Cancun, Durban, Doha, …)? 

- What prospects do you see for the future? 

- What would you recommend?



	  

6.  February 13:  International Climate Regimes II – beyond the UN FCCC process (Montreal, CCAC, Human Rights, MEF, G20, etc.)

Please read the first article (Keohane & Victor), and then the items in *at least* 2 of the next 4 subsections.  "Key questions for discussion in class" are listed at the bottom.


The regime complex
* Robert O. Keohane & David G. Victor, “The regime complex for climate change,” Perspectives on Politics 9: 7–23 (2011) (DOI: 10.1017/S1537592710004068), prepublication draft at

http://papers.ssrn.com/sol3/papers.cfm?abstract-id=1643813
.

                Optional further readings on regime complex:

* Kenneth Abbott, “The Transnational Regime Complex for Climate Change,” (Nov. 4, 2011), at

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1813198.

* Jeff D. Colgan, Robert O. Keohane & Thijs Van de Graaf, “Punctuated equilibrium in the energy regime complex,” Review Int’l Organization (July 26, 2011), DOI 10.1007/s11558-011-9130-9, at

http://nw08.american.edu/~colgan/index_files/Colgan%20et%20al.%20RIO.2011.pdf
* Katherine Michonski and Michael A. Levi, “Harnessing International Institutions to Address Climate Change,” CFR (2010), at

http://www.cfr.org/climate-change/harnessing-international-institutions-address-climate-change/p21609
 

 

The Montreal Protocol 
* John M. Broder, “A Novel Tactic in Climate Fight Gains Some Traction,” NY Times, November 9, 2010 (re Montreal Protocol, CFCs, HCFCs and HFCs), at http://www.nytimes.com/2010/11/09/science/earth/09montreal.html  
* Mario Molina et al., “Reducing abrupt climate change risk using the Montreal Protocol and other regulatory actions to complement cuts in CO2 emissions,” PNAS  106: 20616–20621 (Dec. 8, 2009), at www.pnas.org/cgi/doi/10.1073/pnas.0902568106

 The Climate & Clean Air Coalition (CCAC) on Short-Lived Climate Pollutants (methane, black carbon and others) 
* CCAC website at http://www.unep.org/ccac/   (e.g. click on “Partners”)
* Durwood J. Zaelke & Veerabhadran Ramanathan, “Going Beyond Carbon Dioxide,”  NY Times, December 7, 2012, op-ed, p.A39, at http://www.nytimes.com/2012/12/07/opinion/going-beyond-carbon-dioxide.html
* Elisabeth Rosenthal, “Burning Fuel Particles Do More Damage to Climate Than Thought, Study Says,” NY Times, January 16, 2013, p.A9, at  http://www.nytimes.com/2013/01/16/science/earth/burning-fuel-particles-do-more-damage-to-climate-than-thought-study-says.html
* Institute for Governance  Sustainable Development (IGSD), Primer on Short-Lived Climate Pollutants (Nov. 2012), at http://www.igsd.org/documents/PrimeronShort-LivedClimatePollutants.pdf  (focus on pp.5-8 and 20-29)

               Optional further reading on black carbon etc.:

* Juliet Eilperin, “Black carbon ranks as second-biggest human cause of global warming,” Washington Post, Jan. 15, 2013, at 

http://www.washingtonpost.com/national/health-science/black-carbon-ranks-as-second-biggest-human-cause-of-global-warming/2013/01/15/6d4e542a-5f2d-11e2-9940-6fc488f3fecd_story.html?tid=pm_pop
* Drew Shindell, et al., “Simultaneously Mitigating Near-Term Climate Change and Improving Human Health and Food Security,” Science 335: 183-189 (2012), DOI: 10.1126/science.1210026

* Hannah Chang, “Domestic Mitigation of Black Carbon from Diesel Emissions,” 41 Envt. Law Reporter 10126 (2011), at

http://web.law.columbia.edu/sites/default/files/microsites/climate-change/files/Publications/DomesticMitigationofBlackCarbon.pdf
* Remy Gardaret & Daniel W. Emmett, “Integrating Black Carbon into Climate Change Agreements” (Nov. 2009), at

http://www.mantaconsultinginc.com/wp-content/uploads/2010/12/Integrating-Black-Carbon-Into-Climate-Change-Agreements.pdf
 

 

Human Rights
* Daniel Bodansky,“Climate Change and Human Rights: Unpacking the Issues,” 38 Georgia J. Int'l & Comp. L. 511 (2010), at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1581555 
* Siobh´an McInerney-Lankford, “Climate Change and Human Rights: An Introduction to Legal Issues,” 33 Harv. Envtl. L. Rev. 431 (2009), at

http://www.law.harvard.edu/students/orgs/elr/vol33_2/McInerney-Lankford.pdf
 

            Optional further reading on human rights:

* Marc Limon, “Human Rights and Climate Change: Constructing a Case for Political Action,” 33 Harv. Envtl. L. Rev. 439 (2009), at

http://www.law.harvard.edu/students/orgs/elr/vol33_2/Limon.pdf
* John H. Knox, “Linking Human Rights and Climate Change at the United Nations,” 33 Harv. Envtl. L. Rev. 477 (2009), at

http://www.law.harvard.edu/students/orgs/elr/vol33_2/Knox.pdf
* S. McInerney-Lankford et al., Human Rights and Climate Change, World Bank (2011) (162 pp.), at https://openknowledge.worldbank.org/handle/10986/2291
 


G-20, MEF, etc.
* Major Economies Forum (MEF), website at

http://www.majoreconomiesforum.org/
* G-20, “Summary of Progress Reports to G-20 Leaders on the Commitment to Rationalize and Phase Out Inefficient Fossil Fuel Subsidies (2012), at

www.g20.org/load/780979315
* Brad Plumer, “Why $775 billion in fossil-fuel subsidies are so hard to scrap,” Washington Post WONKBLOG, June 18, 2012, at 

http://www.washingtonpost.com/blogs/wonkblog/post/why-775-billion-in-fossil-fuel-subsidies-are-hardto-scrap/2012/06/18/gJQABaQUlV_blog.html

Key questions for discussion in class:
How has the array of international institutions addressing climate policy evolved over the last twenty years, and why?  What do other fora offer that the UNFCCC does not?  What are the advantages and disadvantages of each institution, and of the proliferation of multiple institutions?  What are some lessons of these developments for the prospects and strategies for successfully addressing climate change in the future, or for other global environmental problems? 

 

 



	7. February 20:  US Federal Law – Congress and EPA
 

·          Recall Massachusetts v. EPA, summary available at: http://www.oyez.org/cases/2000-2009/2006/2006_05_1120 

·          Waxman-Markey bill (House): summary of “The American Clean Energy and Security Act,” passed the House on June 26, 2009 – read the document called “HR 2454 Summary, as Passed by House of Representatives” (7 pp.), at:
http://democrats.energycommerce.house.gov/index.php?q=bill/hr-2454-the-american-clean-energy-and-security-act 
·          Eric Pooley, “In Wreckage of Climate Bill, Some Clues for Moving Forward,” Yale Environment 360 (July 29, 2010), http://e360.yale.edu/feature/in_wreckage_of_climate_bill_some_clues_for_moving_forward/2299/ 

·          Summary of Coalition for Responsible Regulation at http://www.bna.com/dc-circuit-decision-n12884910286/ (Sections III and IV of the opinion are optional, starting on page 39: http://www.epa.gov/climatechange/Downloads/endangerment/09-1322-1380690.pdf)

·          Overview of EPA climate policy actions, browse the website at: http://www.epa.gov/climatechange/initiatives/index.html
·          Tim Profeta, Jonas Monast, Brooks Rainey Pearson and John Doyle, “Regulating GHG Emissions from Existing Sources: Section 111(d) and State Equivalency,” at http://nicholasinstitute.duke.edu/climate/policydesign/regulating-greenhouse-gas-emissions-from-existing-sources 

·          Frederick Mayer, Sarah Adair and Alex Pfaff, “Americans Think the Climate Is Changing and Support Some Actions,” at http://nicholasinstitute.duke.edu/climate/policydesign/americans-think-climate-is-changing. 

 

Optional:

·          Full opinion, Massachussetts v. EPA, 549 U.S. 497 (2007), http://www.supremecourt.gov/opinions/06pdf/05-1120.pdf 

·          Gregory E. Wannier et al., Prevailing Academic View on Compliance Flexibility under § 111 of the Clean Air Act (July 2010), see http://www.rff.org/rff/documents/rff-dp-11-29.pdf  
·          The US Dept. of the Interior's Fish and Wildlife Service has listed the polar bear as “threatened” under the Endangered Species Act, 73 Fed. Reg. 28212-303 (May 15, 2008). For a brief discussion of the implications of this listing for climate policy, see Holly Doremus in Slate at http://www.slate.com/id/2182307/ . For a short primer on the ESA, see http://www.stoel.com/showarticle.aspx?Show=2182 

·          CEQ, Proposed guidance on considering GHG impacts under NEPA (Feb. 18, 2010), at
http://www.whitehouse.gov/administration/eop/ceq/initiatives/nepa


	8.  February 27:  US State, Regional & Local Policy (incl. California and RGGI)
Key discussion questions:
·       Why are US states (and cities) acting on climate policy, in the absence of comprehensive federal climate policy?

·       How should they design their climate policies if they do act?

·       What legal obstacles or challenges do they face?

 

Readings:  please read the “Overview” items.  Then read either the section about RGGI or about California/WCI (or both if you want).   Then read the section on Policy Evaluation.  Then please at least glance at the short items on Litigation.

 

Guest speaker:  we will be joined (by video) by Tim O’Connor, director of the California Climate Initiative at the Environmental Defense Fund (EDF).  Please come prepared to ask him questions about the California program, and state climate programs in general, regarding both policy and litigation.

 

Overview of state programs:
* Center for Climate and Energy Solutions (C2ES), Multi-State Climate Initiates (2012).http://www.c2es.org/us-states-regions/regional-climate-initiatives
* C2ES (formerly Pew Center), Climate Change 101: State Action (January 2011). http://www.pewclimate.org/docUploads/climate101-state.pdf 

* WRI Fact Sheet. Regional Cap and Trade Programs (February 2011). http://www.wri.org/map/regional-cap-and-trade-programs
 

Regional Greenhouse Gas Initiative (RGGI):
* C2ES summary, http://www.c2es.org/us-states-regions/regional-climate-initiatives/rggi
* Statements on New Jersey’s withdrawal from RGGI (May 26, 2011).  http://www.rggi.org/design/history/njparticipation
* C2ES, RGGI releases updated Model Rule, tightening CO2 cap (Feb. 7, 2013).http://www.c2es.org/us-states-regions/news/2013/rggi-releases-updated-model-rule-tightening-co2-cap  
 

California and the Western Climate Initiative (WCI):
* Felicity Barringer, A grand experiment to rein in climate change. New York Times (October 13, 2012).  http://www.nytimes.com/2012/10/14/science/earth/in-california-a-grand-experiment-to-rein-in-climate-change.html – also posted on Sakai
* California Air Resources Board. California’s Climate Plan (2010). http://www.arb.ca.gov/cc/cleanenergy/clean_fs2.pdf
(Note: the full California Air Resources Board “Scoping Plan” is OPTIONAL and available athttp://www.arb.ca.gov/cc/scopingplan/document/adopted_scoping_plan.pdf)

 

Policy Evaluation of state programs:
* Lesley McAllister, Regional climate regulation: from state competition to state collaboration. 81 San Diego Journal of Climate and Energy Law 81-102 (2009) – posted on Sakai
* Jonathan B. Wiener, Think Globally, Act Globally: The Limits of Local Climate Policies, 155 U. Penn. Law Review 101-119 (2007) – posted on Sakai
* Mac Taylor, Evaluating the policy trade-offs in ARB’s cap-and-trade program. State of California Legislative Analyst’s Office (February 9, 2012). http://www.lao.ca.gov/reports/2012/rsrc/cap-and-trade/cap-and-trade-020912.pdf
 

Litigation over Interstate Commerce and Preemption issues:
* Debra Kahn, Traders worry that a California low-carbon fuels decision could apply to electricity import. E&E News (January 20, 2012). – posted on Sakai
* Evan Lehmann, States: Climate clash in Midwest could trigger more border challenges, Climatewire (Jan. 12, 2010), http://www.eenews.net/public/climatewire/2010/01/12/1  – also posted on Sakai
 

Litigation over Environmental Justice and Offsets issues:
* Robert Stavins, "Pursuing Real Environmental Justice in California" (January 31, 2011), athttp://www.robertstavinsblog.org/2011/01/31/pursuing-real-environmental-justice-in-california/ 
* Debra Kahn, Calif.'s cap-and-trade program strengthened by court ruling, lawyers say, E&E News (January 29, 2013) – posted on Sakai
 

City initiatives:
* C40 Cities. Quantifying the emissions benefit of climate actions in C40 Cities (June 29, 2012). – posted on Sakai
 
EDF Fact Sheets (posted on Sakai)
EDF 1 - CA Cap and trade fact sheet
EDF 2- CA Cap and trade basics FAQ
EDF 3 - CA Cap and trade auction FAQ
EDF 4 - CA Cap and trade offsets FAQ
 

Optional:
* Erwin Chemerinsky et al., California, Climate Change, and the Constitution, The Environmental Forum (2008) -- posted on Sakai
* Simon Lomax, Cap and Trade Market for North America Weighed by States After Obama Fails, Bloomberg News (Nov. 30, 2010). http://www.bloomberg.com/news/2010-11-30/cap-and-trade-market-for-north-america-weighed-by-states-after-obama-fails.html
* C40 Cities. CDP/C40 2012 Global Report (2012). – posted on Sakai
* Kirsten Engel, State and Local Climate Initiatives: What is Motivating Them? Pre-publication version of 38 Urban Law. 1015 (2006) – posted on Sakai
* D. Morris et. al., Importing Climate Mitigation: The Potential and Challenges of International Forest Offsets in California Climate Policy.  Resources for the Future (2011).http://www.rff.org/RFF/Documents/RFF-IB-11-12%20(2).pdf .

* Jonas Monast. Integrating State, Regional and Federal GHG Markets: Options and Tradeoffs, Duke Environmental Law & Policy Forum (DELPF) (2008).http://www.law.duke.edu/journals/delpf/delpftoc18n2


	9. March 6: US Tort/Nuisance Liability Litigation

Key discussion questions:  
- Is civil tort/nuisance liability litigation a good way to address climate change?  
- Which litigation strategies could be successful, and which not?  

(All files are posted or linked under “Resources” on the Sakai site, in the following order.  The full court opinions are optional, as indicated below.)
 

* Hilary Sigman, Legal Liability as Climate Change Policy, in Penn. L. Rev. (2007) 

* Michael Faure & Andre Nollkaemper, International Liability as an Instrument to Prevent and Compensate for Climate Change, 26A Stanford J. Int’l Law 123-179 (2007) – read only Parts I-IV on pp.123-151 

 

* James R. May, Civil Litigation as a Tool for Regulating Climate Change: An Introduction, 46 Valparaiso University Law Review 357-367 (2012) (summarizing AEP v. Connecticut)

* Optional Reading: American Electric Power v. Connecticut, 131 S. Ct. 2527 (2011) (slip opinion)

* Jonathan Adler, A Tale of Two Climate Cases, Yale L.J. Online (2011) (on AEP v. Connecticut)

* Hari M. Osofsky, AEP v. Connecticut’s Implications for the Future of Climate Change Litigation, Yale L.J. Online (2011).


* Ada C. Montague, Summary of Native Village of Kivalina v. ExxonMobil Corp, Public Land Law Review (2012)

* Optional Reading: Native Village of Kivalina v. ExxonMobil Corp., 696 F.3d 849 (9th Cir. 2012)

 

* Alexandra Klass, Federalism at Work: Recent Developments in Public Trust Lawsuits to Limit Greenhouse Gas Emissions, Center for Progressive Reform (2012)



	10.  March 20:  Europe, Australia, and New Zealand
 

Required:
 

EU ETS status and reform options:
* Siikimaki, Munnings & Ferris, “The European Union Emissions Trading System,” RFF Backgrounder (Nov. 2012), http://www.rff.org/RFF/Documents/RFF-Bck-EUETS.pdf
* European Commission, “Report from the Commission to the European Parliament and the Council:  The State of the European Carbon Market in 2012,” COM(2012) 652 Final (Nov. 14, 2012), http://ec.europa.eu/clima/policies/ets/reform/docs/com_2012_652_en.pdf 

* Rachel Brewster, “US-Europe fight over airline emissions could help talks on climate change,” op-ed, Christian Science Monitor (Jan. 15, 2013), http://www.csmonitor.com/Commentary/Opinion/2013/0115/US-Europe-fight-over-airline-emissions-could-help-talks-on-climate-change
 

Australia:
* Australian Government Clean Energy Regulator, “Guide to Carbon Price Liability,” (2012), (read pages 4 – 20), http://www.cleanenergyregulator.gov.au/Carbon-Pricing-Mechanism/Fact-sheets-FAQs-and-guidelines/Guidelines/Documents/Guide%20to%20Carbon%20Price%20Liability.pdf
 

New Zealand:
*New Zealand Government, ”Report on the New Zealand Emissions Trading Scheme,” (June 30, 2012), (read pages 3 – 9), http://www.climatechange.govt.nz/emissions-trading-scheme/building/reports/ets-report/ets-report-final.pdf.

 

Optional:
 

* Siikimaki, Munnings, Ferris & Morris, “Climate Policy, International Trade, and Emissions Leakage,” RFF Backgrounder (Nov. 2012), http://www.rff.org/RFF/Documents/RFF-Bck-EmissionsLeakage.pdf
* Climate Economics Chair, “Response to the European Commission’s Consultation on Structural options to strengthen the EU Emissions Trading System (EU ETS) (Feb. 25, 2013), http://www.chaireeconomieduclimat.org/wp-content/uploads/2013/02/13-02-25-Climate-Economics-Chair-EU-ETS-structural-reform.pdf 



	11.  March 27:  China, India, Brazil, South Africa, Indonesia
Key Questions
*What are the best strategies to engage China et al. in participation in an effective international climate regime?

*What are potential implications of Chinese action (or delay) on climate policy for the UNFCCC process?
 

Global Energy Outlook
*Jos. G.J Olivier, Greet Janssens-Maenhout and Joereon, A.H.W. Peters, “Trends in global CO2 Emissions: 2012 Report,” PBL Netherlands Environmental Assessment (2012), athttp://www.pbl.nl/en/publications/2012/trends-in-global-co2-emissions-2012-report
*Elisabeth Rosenthal, “U.S. to be world’s top oil producer in 5 years, report says,” New York Times (Nov. 12, 2012), at http://www.nytimes.com/2012/11/13/business/energy-environment/report-sees-us-as-top-oil-producer-in-5-years.html

China
*Trevor Houser, “China’s 2012 Energy Report Card,” Rhodium Group (Feb. 27, 2013), at http://rhg.com/notes/chinas-2012-energy-report-card
*Xu Nan and Zhang Chun (interviewing Zou Ji), “What the world is getting wrong about China and climate change,” China Dialogue (Feb. 18, 2013), athttp://www.chinadialogue.net/article/show/single/en/5711-What-the-world-is-getting-wrong-about-China-and-climate-change
*Wen Wang, “Overview of climate change policies and prospects for climate markets in China,” Les Cahiers de la Chair Economie du Climat (July 2012). Posted under resources on Sakai
*Lui Shuang and Xu Nan, “Data gaps hobble carbon trading,” China Dialogue (Aug. 9, 2012), at http://www.chinadialogue.net/article/show/single/en/5093-Data-gaps-hobble-carbon-trading
* Robert Stavins, If the Durban Platform Opened a Window, Will India and China Close It? An Economic View of the Environment Blog (March 16, 2012), athttp://www.robertstavinsblog.org/2012/03/16/if-the-durban-platform-opened-a-window-will-india-and-china-close-it/
*Benjamin Haas, China Backing Away From Carbon Tax Start in 2013, Official Says,Bloomberg (March 6, 2013), at http://www.bloomberg.com/news/2013-03-06/china-backing-away-from-carbon-tax-start-in-2013-official-says.html

Brazil
*Kaleigh Robinson, “Brazil’s global warming agenda,” World Resources Institute (March 1, 2010) at http://www.wri.org/stories/2010/03/brazils-global-warming-agenda

India
*Aaron Atteridge, Manish Kumar Shrivastava, Neha Pahuja and Himani Upadhyay,"Climate Policy in India: What Shapes International, National and State Policy?" AMBIO (2012) 41(1), pp. 68-77, at http://link.springer.com/article/10.1007%2Fs13280-011-0242-5. Also posted under resources on Sakai
 

South Africa
*Government of South Africa, National Climate Change Response White Paper (2011),Please read executive summary and introduction (6 pp.), at http://www.info.gov.za/view/DownloadFileAction?id=152834
 

Optional
*Deborah Seligsohn and Angel Hsu, “Looking to Durban: China’s Climate Change Policy Progress Since Cancun,” WRI China FAQs (Nov. 23, 2011), athttp://www.chinafaqs.org/blog-posts/looking-durban-chinas-climate-change-policy-progress-cancun
*Alex Wang, “China’s Climate Change White Paper,” Legal Planet (Nov. 30, 2011) (summarizing and linking to China State Council, White Paper on “China’s Policies and Actions for Addressing Climate Change”), at http://legalplanet.wordpress.com/2011/11/30/chinas-climate-change-white-paper/
*Ask the China FAQs Experts: “With New Chinese Leadership, What Are the Prospects on Climate & Energy Policy?" WRI China FAQs (Feb. 9, 2012), athttp://www.chinafaqs.org/blog-posts/ask-chinafaqs-experts-new-chinese-leadership-what-are-prospects-climate-energy-policy 

*Carlo Carraro and Massimo Tavoni, How Challenging is the Chinese Carbon Intensity Target? (Jan. 5 2010), at http://www.voxeu.org/index.php?q=node/4449
*Kate Gordon, Julian Wong and JT McLain, “Out of the Running? How Germany, Spain, and China Are Seizing the Energy Opportunity and Why the United States Risks Getting Left Behind,” Center for American Progress (March 2010), Executive Summary (6 pp.), athttp://www.americanprogress.org/issues/2010/03/pdf/out_of_running.pdf
*Geoffrey J. Blanford, Richard G. Richels and Thomas F. Rutherford, “Impact of Revised CO2 Growth Projections for China on Global Stabilization Goals,” FEEM Nota di Lavoro 68.2008 (Sept. 2008). Posted under resources on Sakai
*Jonathan Wiener, “Engaging China on Climate Change,” RFF Resources (2009). Posted under resources on Sakai
*Government of Brazil, “National Plan on Climate Change” Executive Summary (December 2008), at http://www.mma.gov.br/estruturas/smcq_climaticas/_arquivos/executive_summary_pnmc.pdf


	12. April 3:  Sequestration – CCS and REDD

CCS:
*Joe Nocera, "A Real Carbon Solution," N.Y.Times (March 15, 2013), http://www.nytimes.com/2013/03/16/opinion/nocera-texas-might-be-on-to-something.html?ref=joenocera 

* Matthew Wald, Tucking Carbon Into the Ground, NY Times, March 31, 2011, at http://www.nytimes.com/2011/03/31/business/energy-environment/31CARBON.html 

*James Fallows, “Dirty Coal, Clean Future”, The Atlantic Monthly (December 2010) at http://www.theatlantic.com/magazine/archive/2010/12/dirty-coal-clean-future/8307/1/. (You may skim the first two pages; please read the third page more closely.)

*Michael Gerrard on CCS, “Carbon Capture, Sequestration Raises Myriad Legal Issues”, NYLJ (May 23, 2008), http://apps.americanbar.org/abapubs/globalclimate/docs/Arnold-&-Porter-LLP_Carbon-Capture-Sequestration-Raises-Myriad-Legal-Issues_New-York-Law-Journal_052308.pdf 


Forests & REDD:
* CBO, “Deforestation and Greenhouse Gases” (2012), read the Executive Summary (pp.vii-ix); the entire report is Optional; available at http://www.gcftaskforce.org/documents/CBO_deforestation_GHGs.pdf
*Fonseca et al., "No Forest Left Behind," 5 PLoS Biology 1645 (August 2007) at http://www.plosbiology.org/article/info%3Adoi%2F10.1371%2Fjournal.pbio.0050216

* Manish Bapna, "Forests, Climate Change and the Challenge of REDD," World Resources Institute (March 9, 2010) at http://www.wri.org/stories/2010/03/forests-climate-change-and-challenge-redd 

* Terra Lawson-Remer, "The Curse of REDD," The Huffington Post, Dec. 14, 2009 at http://www.huffingtonpost.com/terra-lawsonremer/copenhagen-the-curse-of-r_b_391812.html

*Streck, Gomez-Echeverri, Gutman, Loisel, Werksman, "Executive Summary: REDD+ Institutional Options Assessment: Developing an Efficient, Effective, and Equitable Institutional Framework for REDD+ under the UNFCCC" (2009), at http://www.redd-oar.org/links/REDD+IOA_en.pdf
* Robert O’Sullivan, Campbell Moore, Michael Wolosin & Donna Lee, “Should REDD+ be Included in the CDM?” Climate Focus & Climate Advisers (June 2012), read the Summary for Policymakers (pp.4-8); the rest is optional; available at http://www.climateadvisers.com/pdf/Should%20REDD%20be%20included%20in%20the%20CDM.pdf 

* Luis Ubiñas, “Look to the World’s Forests for Climate Solutions,” Huffington Post, March 21, 2013, available at 
http://www.huffingtonpost.com/luis-ubi/look-to-the-worlds-forest_b_2917393.html .


Some key questions for discussion:
-          How important could CCS be in reducing emissions?  What obstacles or challenges does CCS face?  How could the implementation of CCS best be promoted?
-          How large is the contribution of deforestation to climate change, and how big a part of the solution could forests be?
-          How are forests currently treated in climate policies such as the UNFCCC, Kyoto Protocol, CDM, REDD+, EU ETS, California AB 32, RGGI, New Zealand trading system, etc.?  Ideally, how should forests be treated under a trading system or a tax?
-          What obstacles or challenges must be addressed to integrate forests into successful climate policy?
Optional:
* Christopher Galik, Brian Murray, and D. Evan Mercer, "Where is the Carbon? Carbon Sequestration Potential from Private Forestland in the Southern United States" (Jan. 2013), at http://nicholasinstitute.duke.edu/climate/seclimate/where-is-the-carbon-carbon-sequestration-potential-from-private-forestland-in-the-southern-united-states#.UU233FtARDI
* Forbes and Ziegler, World Resources Institute, "Carbon Dioxide Capture and Storage and the UNFCCC: Recommendations for Addressing Technical Issues" (November 2010) at http://www.wri.org/publication/carbon-dioxide-capture-and-storage-and-the-UNFCCC (to download full issue brief download doc directly at http://pdf.wri.org/carbon_dioxide_capture_and_storage_and_the_unfccc.pdf)  

* Climate Change Policy Partnership, Harnessing Farms and Forests Domestic Greenhouse Gas Offsets for a Federal Cap and Trade Policy, FAQs at http://www.nicholas.duke.edu/ccpp/ccpp_pdfs/harnessingfaqs.pdf 



	13.  April 10:  Catastrophic Impacts and Geoengineering 

 
Catastrophic Impacts:
 

1. William D. Nordhaus, The Economics of Tail Events With An Application to Climate Change, 5 Rev. Envtl. Econ. & Pol’y 240 (2011).  Only pp.240–245 are required reading.

 

2. IPCC Special Report, Managing the Risks of Extreme Events and Disasters to Advance Climate Change Adaptation (2012).  Available at http://ipcc-wg2.gov/SREX/  .  Read the Summary for Policymakers (20 pp.).  The full report is optional.
 

3. Martin Parry, Jason Lowe & Clair Hanson, Overshoot, Adapt and Recover, 458 Nature 1102 (2009).
 

4. Stephen Schneider, The Worst-Case Scenario, 458 Nature 1104 (2009).
 

Geoengineering:
 

1. David Victor, M. Granger Morgan, et al., The Geoengineering Option: A Last Resort Against Global Warming?  Foreign Affairs (March/April 2009).
 

2. Scott Barrett, The Incredible Economics of Geoengineering, 39 Env. Resource Econ. 45 (2008).
 

3. John Virgoe, International Governance of a Possible Geoengineering Intervention to Combat Climate Change, 95 Climatic Change 103-119 (2009).
 

4. Eli Kintisch, The Politics of Climate Hacking: What Happens if One Country Decides to Start Geoengineering on its Own?  Slate (April 29, 2009), http://www.slate.com/id/2217230/.
 

5. Jason J. Blackstock & Jane C.S. Long, The Politics of Geoengineering, 327 Science 527 (2010).
 

 

Optional:
1. Martin L. Weitzman, Some Basic Economics of Extreme Climate Change (Draft, 2009).
2. Daniel Bodansky, Governing Climate Engineering, Scenarios for Analysis (Harvard Discussion Paper 11-47, 2011).

3. Scott Barrett, Climate Treaties and Approaching Catastrophes (CESifo Working Paper 4024, 2012).

4. Kjetil Gramstad & Sigve Tjotta, Climate Engineering: Cost Benefit and Beyond (Working Paper, 2010).

5. Katharine L. Ricke, M. Granger Morgan & Myles R. Allen, Regional Climate Response to Solar Radiation Management, 3 Nature Geosci. 537 (2010).

6. Gregory Wannier et al., Editors’ Note: Geoengineering Governance Systems, Stanford J. Law, Sci. & Policy (2011).


Final paper due:  May 1st, 5:00 pm (post on Sakai under Forums)

