
 SEQ CHAPTER \h \r 1II 
Familial relations


A 
Definitions of “family” & “familial relation”


What is a “family”?  Does the term have the same meaning in the law as its does in common speech?  Does it even have the same meaning in all branches of the law?  Does it have the same meaning in all societies?  Within a given society, does it even have the same meaning at all points of that society’s historical development?  Please read the following materials:


________

Claude Levi-Strauss, The Family, in Studies in Social


& Cultural Anthropology 128 (John Middleton ed. 1968)


The word “family” is so plain, the kind of reality to which it refers is so close to daily experience that one may expect to be confronted in this chapter with a simple situation. Anthropologists, however, are a strange breed; they like to make even the “familiar” look mysterious and complicated. As a matter of fact, the comparative study of the family among many different peoples has given rise to some of the most bitter arguments in the whole history of anthropological thought and probably to its more spectacular reversal.


During the second half of the nineteenth century and the beginning of the twentieth, anthropologists were working under the influence of biological evolutionism. They were trying to organize their data so that the institutions of the simpler people would correspond to an early stage of the evolution of mankind, while our own institutions were related to the more advanced or developed forms. And since, among ourselves, the family founded on monogamic marriage was considered as the most praiseworthy and cherished institution, it was immediately inferred that savage societies – equated for the purpose with the societies of man at the beginning of its existence – could only have something of a different type. Therefore, facts were distorted and misinterpreted; even more, fanciful “early” stages of evolution were invented – “group marriage” and “promiscuity” – to account for the period when man was still so barbarous that he could not possibly conceive of the niceties of the social life it is the privilege of civilized man to enjoy. Every custom different from our own was carefully selected as a vestige of an older type of social organization.


This way of approaching the problem became obsolete when the accumulation of data made obvious the following fact: the kind of family featured in modern civilization by monogamous marriage, independent establishment of the young couple, warm relationship between parents and offspring, etc., while not always easy to recognize behind the complicated network of strange customs and institutions of savage peoples, is at least conspicuous among those which seem to have remained on--or returned to--the simplest cultural level. Tribes like the Andamanese of the Indian Ocean Andaman Islands, the Fuegians of the southernmost tip of South America, the Nambikwara of central Brazil, and the Bushmen of South Africa – to quote only a few examples – live in small, semi-nomadic bands; they have little or no political organization and their technological level is very low since, in some of them at least, there is no knowledge of weaving, potmaking, and even sometimes hut-building. Thus, the only social structure worth speaking of among them is the family, mostly monogamous. The observer working in the field has no trouble identifying the married couples closely associated by sentimental bonds and economic co-operation as well as by the rearing of children born from their union.


There are two ways of interpreting this pre-eminence of the family at both ends of the scale of development of human societies. Some writers have claimed that the simpler peoples may be considered a remnant of what can be looked at as a “golden age,” prior to the submission of mankind to the hardships and perversities of civilization; thus, man would have known in that early stage the bliss of monogamic family only to forego it later until its more recent Christian rediscovery. The general trend, however, except for the so-called Vienna school, has been that more and more anthropologists have become convinced that familial life is present practically everywhere in human societies, even in those with sexual and educational customs very remote from our own. Thus, after they had claimed for about fifty years that the family, as modern societies know it, could only be a recent development and the outcome of a slow and long-lasting evolution, anthropologists now lean toward the opposite conviction, i.e. that the family, consisting of a more or less durable union, socially approved, of a man, a woman, and their children, is a universal phenomenon, present in each and every type of society.


These extreme positions, however, suffer equally from oversimplification. It is well known that, in very rare cases, family bonds cannot be claimed to exist. A telling example comes from the Nayar, a very large group living on the Malabar coast of India. In former times, the warlike type of life of the Nayar then did not allow them to found a family. Marriage was a purely symbolical ceremony which did not result in a permanent tie between a man and a woman. As a matter of fact, married women were permitted to have as many lovers as they wished. Children belonged exclusively to the mother’s line, and familial as well as land authority was exercised, not by the ephemeral husband but by the wife’s brothers. Since land was cultivated by an inferior caste, subservient to the Nayar, a woman’s brothers were as completely free as their sister's temporary husband or lovers to devote themselves to military activities.


Now, the case of the Nayar has been frequently misunderstood. In the first place, they cannot be considered as a vestige of a primitive kind of social organization which could have been very general, in the past, among mankind. Quite to the contrary: the Nayar exhibit an extremely specialized and elaborate type of social structure and, from that point of view, they do not prove very much. On the other hand, there is little doubt that the Nayar represent an extreme form of a tendency which is far more frequent in human societies than is generally acknowledged.


There are a large number of human societies which, although they did not go quite as far as the Nayar in denying recognition to the family as a social unit, have nevertheless limited this recognition by their simultaneous admission of patterns of a different type. For instance, the Masai and the Chagga, both of them African tribes, did recognize the family as a social unit. However, and for the same reason as among the Nayar, this was not true for the younger class of adult men who were dedicated to warlike activities and consequently were not allowed to marry and found a family. They used to live in regimental organizations and were permitted, during that period, to have promiscuous relations with the younger class of adult girls. Thus, among these peoples, the family did exist side by side with a promiscuous, non-familial type of relation between the sexes.


For different reasons, the same type of dual pattern prevailed among the Boréro and several other tribes of central Brazil, the Muria, and other tribes of India and Assam, et cetera. All the known instances could be arranged in such a way as to make the Nayar appear only as the more consistent, systematic and logically extreme case of a situation which may eventually reappear, at least in embryonic form, in modern society.


This was well shown in the case of Nazi Germany, where a similar cleavage was beginning to appear in the family unit: on the one hand, the men dedicated to political and warlike activities, with a great deal of freedom resulting from their exalted position; and on the other hand, women with their three-fold functional assignment: Küche, Kirche, Kinder, i.e..kitchen, church and children. One might very well conceive that, had the same trend been maintained for several centuries, this clear-cut division of functions between men and women, together with the accompanying differentiation of their respective status, could very well have led to a type of social organization where the family unit would receive as little recognition as among the Nayar.


During recent years anthropologists have taken great pains to show that, even among people who practice wife-lending, either periodically in religious ceremonies or on a statutory basis (as where men are permitted to enter into a kind of institutional friendship entailing wife-lending among members), these customs should not be interpreted as survivals of “group marriage” since they exist side by side, and even imply, recognition of the family. It is true enough that, in order to be allowed to lend one's wife, one should first get one. However, if we consider the case of some Australian tribes as the Wunambal of the northwestern part of the continent, a man who would not lend his wife to her other potential husbands during ceremonies would be considered as “very greedy,” i.e., trying to keep for himself a privilege intended by the social group to be shared between numerous persons equally entitled to it. And since that attitude toward sexual access to a woman existed along with the official dogma that men have no part in physiological procreation (therefore doubly denying any kind of bond between the husband and his wife's children), the family becomes an economic grouping where man brings the products of his hunt and the woman those of her collecting and gathering. Anthropologists who claim that this economic unit built up on a 'give and take' principle is a proof of the existence of the family even among the lowest savages are certainly on no sounder basis than those who maintain that such a kind of family has little else in common than the word used to designate it with the family as it has been observed elsewhere.


The same relativistic approach is advisable in respect to the polygamous family. The word polygamy, it should be recalled, refers to polygyny, that is, a system where a man is entitled to several wives, as well as to polyandry, which is the complementary system where several husbands share one wife.


Now it is true that in many observed cases, polygamous families are nothing else than a combination of several monogamous families, although the same person plays the part of several spouses. For instance, in some tribes of Bantu Africa, each wife lives in a separate hut with her children, and the only difference with the monogamous family results from the fact that the same man plays the part of husband to all his wives. There are other instances, however, where the situation is not so clear. Among the Tupi-Kawahib of central Brazil, a chief may marry several women who may be sisters, or even a mother and her daughters by former marriage; the children are raised together by the women who do not seem to mind very much whether they nurse their own children or not; also, the chief willingly lends his wives to his younger brothers, his court officers, or to visitors. Here we have not only a combination of polygyny and polyandry, but the mix-up is increased even more by the fact that the co-wives may be united by close consanguineous ties prior to their marrying the same man. In a case which this writer witnessed, a mother and daughter, married to one man, were together taking care of children who were, at the same time, stepchildren to one woman and, according to case, either grandchild or stepbrother to the other.


As to polyandry proper, it may sometimes take extreme forms, as among the Toda where several men, usually brothers, share one wife, the legitimate father of the children being the one who has performed a special ceremony and who remains legal father of all the children to be born until another husband decides to assume the right of fathership by the same process. In Tibet and Nepal, polyandry seems to be explained by occupational factors of the same type as those already stated for the Nayar: for men living a semi-nomadic existence as guides and bearers, polyandry provides a good chance that there will be, at all times, at least one husband at hand to take care of the homestead.


If the legal, economic, and sentimental identity of the family can be maintained even in a polygynous or a polyandrous set-up, it is not sure that the same would be true when polyandry exists side by side with polygamy. As we have already seen, this was to some extent the case among the Tupi-Kawahib since polygynous marriages existed, at least as a chief's privilege, in combination with an elaborate system of wife-lending to younger brothers, helpers, and visitors from different tribes. Here one might argue that the bond between a woman and her legal husband was more different in degree than in kind from a gamut of other bonds which could be arranged in order of decreasing strength: from rightful, semi-permanent lovers to occasional ones. However, even in that case, the children’s status was defined by the legal marriage, not by the other types of unions.


We come closer to the so-called “group marriage” when we consider the modern evolution of the Toda during the nineteenth century. They had originally a polyandrous system, which was made possible through the custom of female infanticide. When this was prohibited by the British administration, thus restoring the natural sex-ratio, the Toda continued to practice polyandry;
but now instead of several brothers sharing one wife, it became possible for them to marry several. As in the case of the Nayar, the types of organization which seem remotest to the conjugal family do not occur in the more savage and archaic societies but in the relatively recent and extremely sophisticated forms of social development.


Therefore, it becomes apparent why the problem of the family should not be approached in a dogmatic way. As a matter of fact, this is one of the more elusive questions in the whole field of social organization. Of the type of organization which prevailed in the early stages of mankind, we know very little, since the remnants of man during the Upper Paleolithic Period of about 50,000 years ago consist principally of skeletal fragments and stone implements which provide only a minimum of information on social customs and laws. On the other hand, when we consider the wide diversity of human societies which have been observed since, let us say, Herodotus’ time until present days, the only thing which can be said is as follows: monogamic, conjugal family is fairly frequent. Wherever it seems to be superseded by different types of organizations, this generally happens in very specialized and sophisticated societies and not, as was previously expected, in the crudest and simplest types. Moreover, the few instances of non-conjugal family (even in its polygamous form) establish beyond doubt that the high frequency of the conjugal type of social grouping does not derive from a universal necessity. It is at least conceivable that a perfectly stable and durable society could exist without it. Hence the difficult problem: if there is no natural law making the family universal, how can we explain why it is found practically everywhere?


In order to try to solve the problem, let us try first to define the family, not by integrating the numerous factual observations made in different societies nor even by limiting ourselves to the prevailing situation among us, but by building up an ideal model of what we have in mind when we use the word family. It would then seem that this word serves to designate a social group offering at least three characteristics: ( 1 ) it finds its origin in marriage; (2) it consists in husband, wife, and children born out of their wedlock, though it can be conceived that other relatives may find their place close to that nuclear group; and (3) the family members are united together by a) legal bonds, b) economic, religious, and other kinds of rights and obligations, c) a precise network of sexual rights and prohibitions, and a varying and diversified amount of psychological feelings such as love, affection, respect, awe, etc. . . .


________

1 Eduardo A. Zannoni, Derecho Civil: Derecho de Familia

§§ 1 & 2(2d ed. 1989)


1. The family: social institution. – The family is, above all, a social institution.  In its modern conception, it can be regarded as a regime of social relations that are determined by means of institutionalized lines relative to intersexual union, procreation, and kinship.


From the point of view of psychological analysis, the correlation between the two basic biological events – intersexual union and procreation of children – gives rise to relations that bind together the members of the family and that permit one to describe the dynamic organization of the group.  Thus, the transcendent [element] is the conjugal couple, which is essentially constituted by the interchange, on an exclusive basis, of the sexual life, settling, in synchronous satisfaction, the integration of the feminine and the masculine.  But later on this conjugal couple is transformed into a parental couple, upon which its members function as parents, implying the unfolding of the paternal-maternal roles and functions.  Presiding over these relations are the ideals that are projected from the models and fashions of the rearing of the members of the couple, in such a way that these ideals are transmitted from the parents to the children and, furthermore, give cohesion to the familial group considered more expansively, including the ascendants, brothers, etc.


From an anthropological and sociological point of view, the family embraces the systems of marriage and kinship that together form the social structure.  But these systems have not been – nor are they – static and immutable; to the contrary, they demonstrate a constant evolution through their adaptation to the society as a totality.


It has been pointed out, with justification, that “the family, as an institution, is anchored in basic biological processes – sexuality and procreation – constituting the mark of the social organization of these processes.”  In turn, the family is included in a more expansive network of relations – duties and rights – of kinship, guided by established rules and social lines.”  For this reason, “the family also constitutes a social group of interaction, inasmuch as it is a co-resident group that cooperates in the daily  tasks that are tied to the maintenance of its members.”  Domestic activities – it has also been said – are part of the more expansive social processes of production, reproduction, and consumption; as such, they vary according to social class.  Domestic activities, then, cannot be analyzed independently of the socio-economic relations of the societies in which they are implanted.


Primarily, to the family are accorded certain functions that are narrowly tied to biological and social functions, functions – such as the generation and rearing of children or familial co-participation – that frequently appear to be colored with strong justifications that are ethical or moral, if not religious.  It should be pointed out that familial relations are determined by necessities derived from the socialization of its members by larger systems, in such a fashion that, today, it is agreed that the nuclear family – that which is constituted by the husband, the wife, and their children – carries out the primary socialization of its members.  Traditionally, the family has availed itself of the rules of inheritance, rules that, in their turn, are a function of the economic and productive structure of the society.  This economic and productive structure has determined the institutionalization of the specific lines within the family’s scope in such a way that, upon the transformation of this structure, these lines have had to be transformed to contain the change.  It suffices, for an example, to juxtapose the “trunk” or patriarchal family, which was proper to pre-capitalist feudal societies, against the conjugal or nuclear family that industrial society has determined.  In the transition between one and the other, many rules of co-residency and of authority within [the family] have mutated, as has the morality of domestic relations and its rites, of familial functions, and of relations between the spouses and between parents anc children.  The mutation has provoked, of necessity, a “crisis,” but it has also established the new ethical and ideological contents that the socialization of man requires from the family, so as to guaranty the tendency to the conservation of the structural unity of the social system.


§ 2. Sociological concept and juridical concept. – It is clear that the proposed sociological definition [of the family], though it indeed aspires to note the structure of a determine category of recognized and, therefore, institutional social relations, need not necessarily coincide with the definition that responds to a strictly juridical concept of the family.


Sociology, in fact, upon recognizing in the family a regime of institutionalized social relations, makes or can make sometimes a descriptive investigation (descriptive sociology), sometimes an analytical investigation (analytical sociology), of the behavior of the members of the family, configured typologically.  But a descriptive sociology, as much as an analytical one, notes, we can say, the mode of being of the social forms of life on the basis of a purely empirical analysis [i.e., an analysis that merely tells us what “is” as opposed to what “ought to be”].


Meanwhile, the law constitutes an expression of a conjunction of ethical-political presuppositions that mediate the normative consecration of determinate relations through judgments of value.  Juridical relations are not, then, a mere  pouring out of empirical reality.  The law [not empirical social reality] comes to represent, therefore, the source of bonds that we qualify as juridical, bonds that may or may not correspond with the descriptive or analytical analysis of the social behavior that the sociologist notes empirically.


Díez Picazo has pointed out that the law does not in any case regulate the totality of the aspects of the familial institution, nor the totality of the vicissitudes that can pierce through the relations between different members of a family.  There are, in fact, behaviors based in custom, in traditions, etc., that constitute an expression of familial relations, even when these do not spread to the law.  On the other side, the behavior of members of the family is determined, generally, by a social spontaneity . . . that does not [necessarily] obey the conscience that juridical duties imply, but obeys much more the dominant ethical and moral, including religious, conceptions.  In its turn, the law recognizes this reality by endowing it with juridicity when the requirements of the social context make it necessary.


[The author then offers an example to illustrate his point about the possible “disconnect” between the family as it is envisioned by the law and the family as it is reflected in sociological reality: though Argentine law, committed to the notion that marriage is “indissoluble,” does not permit divorce, sociological studies show that the great majority of Argentines accept divorce and do not “think badly” of those who have undergone it (something that can happen only if the couple leaves Argentina temporarily to obtain a divorce and then returns).]


A juridical definition of the family, then, requires one to confront the relations that are approved by the law in reference to the conjunction of persons bound together on the basis of intersexual union and procreation.  Thus, the family is the conjunction of persons between whom exist interdependent and reciprocal juridical bonds that have emerge from intersexual union, procreation, and kinship.  There where no juridical [i.e., legally recognized] bond no familial relation can ever exist, even though this implies [the possibility of] a disconcordance [of the law] with the biological bond . . . .


________


Alain Bénabent, Droit Civil: La Famille nos 1-4, at 1-2 (10th ed. 2001)


1. – Definition. – The family, a notion whose content everyone intuitively knows, is traditionally defined in the law as a group of persons who are tied to each other by lines founded on marriage and filiation.  Simple affection, even when the persons live together, does not suffice: despite concubinage being at present so widespread, one does not speak of a true family until there’s a line created by an enfant – a line of filiation.


But even here one sees a new question arise today, one brought on by recent [legal] revolutions: is the line created by the “PACS”
 a natural familial line?  It is not a question of terminology only, for certain juridical consequences are in play (for example, the protection of “familial life” that is assured by the European Convention on Human Rights).  Here, one encounters directly the depth of the mutation [now] in progress that characterize the topic: the contours and the very notion of “family” are from now on fluid.


The family is [at once] a sociological, economic, and juridical reality.


2. – Sociological aspect. – From the sociological point of view, the unity that forms the family is encountered in all societies.  Even if, in the course of the evolution of societies, this group has become less structured, the intensity of the line remains.  Grouping into tribes or int families is a constant phenomenon in all primitive societies.  When societies evolve, and as state authority intervenes to take charge of individual security, in such a fashion that the “self-defense” facilitated by the grouping is less necessary, a “dissemination” of the familial group is promoted.  The line nonetheless remains very strong, even if it is expressed in a different manner.  And even in evolved societies, such as our modern Western society, the importance of the family in social life remains considerable.


3. – Economic aspect. – From the economic point of view, the family constitutes as well an important cell.  It is, in fact, constitutive of a “unit of production.” What an isolated individual can do [only] with difficulty the family group can do in a much more efficacious manner.  But here also, this truth, which is incontestably of the greatest importance in primitive societies, tends to be weakened in evolved societies.  It is, however, necessary to recognize that it has disappeared totally.  Even in our current society, the economic unit that the family represents as a cell of production is far from negligible.  No doubt it is of less importance when one finds oneself in the presence of salaried professionals who are still exercising their profession.  But once retirement comes, just as is true when [the supporting family members] have a commercial, artistic, liberal or above all agricultural occupation, mutual familial aid remains an sociological fact of the first importance.  The collaboration of the spouse in particular, but likewise sometimes of the children and [other] descendants, is a constant fact.  It is necessary to add to this, in all social groups, the “in kind” aids  that are lavished [upon family members] (lodging or education for children, leisure pursuits, etc.) and that constitute so many “services” that are economically appreciable.  Periods of economic difficulty cause the importance of this phenomenon to surge up again on a regular basis.


4. – Juridical aspect. – Finally, from the juridical point of view, the existence of the family is universally recognized and produces many effects.  However, the recognition of the familial group has not gone so far as to confer “juridical personality” on it.  Although the relations at the heart of this group, notably on the patrimonial plane, form the object of very detailed regulations and although the family is, from many points of view, treated as if it were an entity (for example, from the point of view of taxation or that of social [security]), our law does not go so far as to recognize it as an autonomous juridical person. . . .  The principal obstacle [to such a recognition] is the excessively changing composition of the family. . . .


________


1 Guillermo A. Borda, Tratado de Derecho Divil: Familia

no 6, at 15-17(8th ed. 1989)


Crisis of the family. – We are witnessing a profound crisis of the family.  The breaking of familial discipline, the relaxation of customs, the augmentation of divorces, the lack of interest in [having] children, signal the fundamental aspects of this phenomenon of world repercussion.


The causes that have concurred in unleashing it are many.  Before all else, there are economic causes.  Not that many years ago, the familial economy was founded on revenues produced by the “chief” [jefe, i.e., the husband], while the wife took care of the home.  Today, on the other hand, the family is supported, save in the affluent classes, not only by the salary of the father, but also by the receipts of the wife and even of the minor children.  Life in common tends to disappear.  The father, the mother, and the children perhaps unite together at dinner time and presently return to their occupations or their diversions outside of the house.  The acute problem of housing contributes to this state of things: the closeness of the apartments or habitations wherein numerous persons live jumbled up together creates a sensation of disgust for the familial ambiance, which impels [people] to live outside of it.


No less important are the spiritual and political factors.  There is an undeniable decline of religious convictions; ours is a generation of pleasure-seekers, who wash their hands of their duties; gone is that tolerance that makes living together easy and light.  The wife, who has had to go out into the streets to complete the revenues of the household, has attained legal parity with the man. Her elevation in the cultural, economic, and political plain makes her disdain domestic tasks. . . . [A]t the same time, [the family] has lost the sense of its household responsibilities and its spirit of sacrifice, which was one of its most noble attributes and is that which permits it to attain full spiritual peace.  With this, familial discipline has suffered a rude breakdown: divorces proliferate.


Moreover, the rapid evolution of customs and ideas has provoked a disconnect between parents and children, which corrodes familial harmony.  Children look outside of the house for the understanding that they do not encounter within it.


Finally, in many countries state intervention has been an upsetting factor.


This state of things has preoccupied not only sociologists and moralists, but also legislators.  More numerous each day are laws that concern themselves with the family and that seek to defend it and to fortify it.  The protection of the legitimate family, the familial salary, the creation of family well-being, the protection of paternity, the laws of social security, those that repress the abandonment of the family, are [all] directed to producing this end.


________


Droit de la Famille no 9, at 9-10


(Jacqueline Rubellin-Devichi dir., ed. 1999)


Typology. – Today family law is strongly marked by the ideas of liberty, equality, and solidarity, which results in the co-existence in current society of different models of the family.


The legitimate family. –  It rests on marriage.  It is no longer the model of reference, save for a minority, because its “benchmark image” has been considerably weakened by the fact of the frequency of divorces, on the one hand, and the equality of the condition of children [i.e., the elimination of discrimination against illegitimates], on the other.  The patrimonial law of the family and tax law, however, reveal that the situation of couples is still quite privileged if they are couples “in marriage.”


The natural family. – It rests, in reality, on the line of filiation that unites a child to one of his parents or to the two of them and that [under current law] . . . permits the child to be a part of [their families].
 In principle, concubines are not tied to each other, except by virtue of their children.  But the law of today nonetheless recognizes the existence of a true family grounded in concubinage [for limited purposes:] with respect to [i] the joint exercise of parental authority over the child
 and [ii] medically assisted procreation.
  And a very strong majority of the children who are born outside of marriage are “acknowledged,” even before their births, by their two parents.


The adulterous family. – That one of the parents – or both of them – was married to someone else change nothing: it is only by an abuse of language that one speaks of the “adulterous family” . . . .


The family created thanks to medically assisted procreation. – The distinction between families in which the children are born from sexual relations between their parents and those in which the children are born thanks to artificial insemination or to a gift of an ovum or an embryo has no foundation.  The [principle of] equality between children is oppose to every discrimination: the child born thanks to medically assisted procreation is either legitimate, if it is born into the bosom of a married couple, or natural, if it is born into the bosom of a couple of concubines. . . .



The adoptive family. –  The only type [of family] that is opposed to the legitimate family and to the natural family as to its mode of constitution, such is the family founded on adoption.  Certainly, the adopted child will be regarded from the point of view of rights and duties as a legitimate family (or [at least] nearly legitimate, when it’s a case of “simple” [as opposed to full] adoption) but the problems relative to adoption are altogether unique. Adoptive filiation is a filiation of election: the adoptive family rests on lines of the heart . . . .


Single-parent families. – Families in which one of the parents raises the child form a category that is well known to social security law, which has created specific allocations to aid the isolated parent so as to compensate for the absence of the other. [But] it is not a category of the civil law, which, from this point of view, recognizes only the distinction between the bilateral family (the child has or had two parents) and the unilateral family, in which a line is established with the father or, most often, the mother. [In the latter case,] the child has a parent and grandparents only in a single line – be it paternal or maternal – , something that produces certain consequences in the civil law . . . .  It is rather common that the single-parent family is in a transitory situations and endures only until such time as the isolate parent marries or remarries: that is why competent sociologists rightly prefer to speak of “sequences of monoparentality.”


Families (wrongly) called “recomposed.” – It is the sociologists who have adopted this expression, together with that of “familial recomposition,” in order to designate the hypothetical cases, which are more and more numerous, in which two parents, after having separated, each found on his or her side a new household, one in which children “common” [to that spouse and his / her new partner] are born or in which one finds, be it habitually or episodically, children of one or the other member fo the first couple.  The terminology deserves strong criticism, for it covers over the sentiments of the child vis-a-vis the parent with whom he does not live: “a child has two parents, not one more, not one less,” according to the cute formula of Dean Cornu.  It would be better, in our opinion, to speak of “second families,” an expression that has the advantage of taking account of an eventual dislocation of the recomposed family and, especially, of neither hiding the other parent nor the grandparents of the child nor the rest of his true family, that is to say, his family of origin, which persists even if it is disagregated.

________


B 
Highly-regulated familial relations


1 
Husband & wife (marriage)



a 
Definition

What is marriage? Read CC art. 86.





1) 
Relationship

What is the significance of declaring that marriage is a “relationship”?  “Relationship” as opposed to what?  See CC art. 86 cmt. (d).





2) 
Man & woman

What is the significance of declaring that marriage is between “a man and a woman”?  “A man and a woman” as opposed to what?  See CC art. 89 & cmt. (a).





3) 
Civil contract

What is the significance of declaring that marriage is a “civil contract”?  “Civil contract” as opposed to what?  See CC art. 86 cmt. (a); then see Spaht, §§ 1.2-1.3, at 1-6.




b 
Classification

________


NOTE


Current Louisiana law recognizes two rather different kinds of marriage.  The two are distinguished both by their prerequisites and by the causes for their dissolution

1. 
Standard, simple, “at will” marriage

One kind of marriage is the “standard,” “simple,” or “at will” marriage.  It is “standard” in that it is still the choice of most (90%+) Louisianians; it is “simple” in that the parties, to contract such a marriage, need not meet the heightened requirements for the other kind of marriage;  it is “at will” in the sense that either party is free to dissolve it unilaterally and without cause.

2.
Covenant marriage

The other kind of marriage is the “covenant” marriage.  The term “covenant” is intended to signify that such a marriage entails a “lifelong” commitment
, one that is, in principle, indissoluble.  Compared to a standard marriage, a covenant marriage cannot be as lightly contracted (there are certain heightened requirements, including pre-marital counseling) or as lightly dissolved (the marriage can be dissolved only after counseling and, then, only for cause).


________




c 
Formation of marriage

At least in the typical case, the formation of marriage takes place in two stages.  First, the parties enter into a contract to marry, customarily referred to as the “engagement,” whereby each promises to marry the other.  Second, the parties enter into the contract of marriage itself, accomplishing by “exchanging vows” at a “wedding ceremony.”




1) 
Contract “preparatory to” marriage: the “engagement” or the contract to marry (“promise to marry”) 

________


NOTE


Many, if not most, foreign civil codes contain provisions that address the prerequisites for, the enforceability of, or the dissolution of the contract to marry.  Consider, for example, the following provisions of the Spanish Civil Code:


Art. 42. A promise of marriage creates no obligation to contract it or to perform what may have been stipulated for the event that the marriage did not take place.


A petition demanding specific performance of the promise of marriage shall not be admitted.

Art. 43. An unjustified breach of the definite promise of marriage, made by a person of the age of majority or by an emancipated minor, shall only produce the obligation of reimbursing the other party for the expenses made and the obligations contracted in consideration of the promised marriage.

Código Civil arts. 42-43. See also Argentine Código Civil art. 165; Chilean Código Civil art. 98-101; German Burgerliches Gesetzbuch §§ 1297-1302; Italian Codice Civile arts. 79-81. Mexican Código Civil arts. 139-145; Code of Canon Law can. 1062.


Lamentably, the Louisiana Civil Code, following the French Civil Code, is completely silent with respect to the contract to marry.
  In Louisiana, then, as in France, the resolution of these issues has been left to jurisprudence and doctrine.  Here’s a sample of the French doctrine:


35.  Promise of marriage. -- Engagement is a promise of marriage made by one person to the other (a unilateral promise) or, as more frequently happens, a reciprocal promise that two persons make together to marry each other.


Out of favor for the liberty of marriage, the Cour de cassation, in two major judgments rendered in . . . 1838, ruled that, for reasons of public order, engagement is not a juridical act.  As a result, it is deprived of obligatory effect, and each fiancé conserves the right to break it.  This solution, however, clearly was not imposed [on the court]:  it is written nowhere in the Code civil (no more than is its contrary). . . .


[That the Code does not address the question] explains the numerous doctrinal discussions [that have arisen] on the question.  Thus, Josserand saw in the engagement a synallagmatic contract, putting on to the promisors an obligation to do, which could be dissolved by mutual consent or resolved by the unilateral will [of one promisor], provided [the decision] was not abusive.  Hémard proposed recognizing an obligation to do that consists of marrying.  Wiederkehr thinks that the engagement creates an obligation to pursue preparations in view of the marriage with loyalty.  Finally, others see in the engagement a natural obligation that results from an engagement of honor.


Though these discussions have succeeded in dividing the doctrine, the jurisprudence has been fixed since the judgments of 1838:  engagements do not create obligations to marry.  Each fiancé can exercise his right to break the engagement, but this right is susceptible of abuse, which produces civil liability.


36. Circumstances [of abuse of the right to break the engagement]. -- Very soon after the judgments of 1838, the jurisprudence moved to temper those judgements.  The non-performance of the promise of marriage was not an act of fault in itself, since it was simply the exercise of the right to break the engagement.  Nevertheless, the circumstances of the rupture[, the courts recognized,] could be abusive or faulty.  If so, those circumstances could become sources of civil liability for the ex-fiancé at fault[, the courts concluded]. . . .


. . .


38.  The fault of the promisor who breaks the engagement. -- Civil liability results from circumstances prior to or concomitant with the break such as these:  it was brusque or unforewarned, disrespectful or even rude, late, without legitimate motive (examples:  a break made without forewarning and with rudeness, where the fiancé had continued to address inflamed love letters to his partner up until the day on which he had made the break . . .;  a break . . . that took place only five weeks before the date that had been set for the wedding . . .;  a break made without legitimate motive, for instance, by simple caprice or upon the announcement by the young girl of her pregnancy [by her fiancé] . . . .)


. . .


In nearly all of the recent decisions of the jurisprudence, what has been punished is brutal breaks made without justification.  But a break, even one that is late, is not faulty if it has been provoked by the prior fault of the fiancé who is cut loose:  this fault is a just cause for a break by the other party.


39.  The damages suffered by the abandoned fiancé. -- The victim of a faulty break can demand repair of the damages that he has suffered.  The damages . . . can be material or moral:


1 material:  expenses incurred in view of the marriage (wedding dress, wedding food, honeymoon . . ., furniture, location of lodging . . . .).  But the gain lost or the lost of the chance of [improving one's social] situation is not compensable.


2 moral:  the psychological shock, the depression occasioned by the break, the discreditation in one's social or professional milieu . . . constitute compensable damages. . . .


. . .


41.  Restitution. --  As to "customary presents," which are designed to express affection or to bear witness that the family welcomes [the donee], each donee keeps that he has received.  It is often the case with "engagement jewelry," unless it's a matter of "family jewelry," in which case it is [understood to have been] given over to the fiancée by virtue of a loan for use and must, therefore, be returned.  Outside of the hypothesis of a loan for use and that of a donation made in view of the marriage, the jewelry is a customary gift. . . .

Droit de la Famille nn 35-36 & 38, at 16-18 (Jacqueline Rubelin-Devichi dir., 1999).


The Louisiana jurisprudence, which has adopted a somewhat different approach to claims for breach of the contract to marry, is summarized and illustrated for you in Spaht, § 3.1, at 54-57.  See also Spaht, § 3.2, at 73. How, precisely, does Louisiana’s approach different from that of Spain? That of France?  Isn’t it more liberal (less restrictive) with respect to remedies?  Explain.


________


FH 1.  When Olide asked Clodice if she’d marry him, she said, “Yes.” In the run up to the wedding, Clodice incurred a number of expenses, e.g., she purchased a wedding dress, wedding invitations, and decorations for the wedding and rented out the church building.  Then, just before the rehearsal dinner (set for the eve of the wedding), Olide, without warning, told Clodice that the wedding was “off.”  When she asked why, he told her that he was in love with another woman, namely, Desirée, Clodice’s maid of honor.  When Clodice finally recovered from the shock of being jilted (which took several weeks), she demanded that Olide reimburse her for the expenses she’d incurred in anticipation of the wedding.  Olide then demanded that Clodice return the $5000 engagement ring that he’d given her.  Must either of them give the other what he / she has demanded?  Why or why not?  Please answer these questions on the basis of Spanish law, French law, and Louisiana law.





2) 
Contract of marriage itself






a)  
Requirements






1] 
Requirements for all marriages

Read Spaht, § 3.5, at 82.








a] 
Absence of impediment








1} 
In general

What’s the meaning of the term “impediment”?  Read the following note.


________


NOTE


The term “impediment,” as used in the context of the law of marriage, seems to have been coined by the Canonists and the Glossators of the 12th century.
  P. Charles Augustine, A Commentary on the New Code of Canon Law 81 (1919); 4 Ludwig Enneccerus,  Theodor Kipp & Martín Wolff, Tratado de Derecho Civil: Derecho de Familia § 8, at 53 (6th rev. 1928; Blas Pérez Gonzalez et al. trs. [German to Spanish] 1947); R.P. Hernán Arboleda Valencia, Derecho Matrimonial Eclesiastico 149 (1970). Both groups used the term for the same purpose (though each group used it in regard to “its” own body of law – the Canonists, in regard to canon law, and the Glossators, in regard to post-classical Roman law), namely, as an “umbrella” term for legal obstacles to a valid and licit marriage. T. Lincoln Bouscaren, Adam C. Ellis & Francis N. Korth, Canon Law: a Text & Commentary can. 1035, at 489 (4th rev. ed. 1963); Valencia, supra, at 149.  Thus, by way of “negation,” the impediments served to point up the requisites for such a marriage (much the same way that, in property law, the “vices of possession” serve to point up the requisites for a valid and effective possession).  See Enneccerus, supra, at 53.


As the term “impediment” was originally used, it had a rather broad signification (lato senso).  It extended to every possible defect in marriage of whatsoever kind. Bouscaren, supra, at 489; Valencia, supra, at 149; see also Augustine, supra, at 81; Enneccerus, supra, at 52. Alongside “impediments of the person,” that is, disqualifications to marry imposed on certain classes of persons as a matter of policy (e.g., prohibitions on inter-marriage between close relatives), scholars spoke of “impediments of form,” that is, defects in the wedding ceremony (e.g., officiation by a defrocked priest), and “impediments of consent,” that is, defects in the spouses’ consent (e.g., incapacity to consent or some vice of consent, such as “duress”).  Bouscaren, supra, at 489; Valencia, supra, at 149.


With time the term “impediment” came to be used in a much narrower sense (strictu sensu).  So used, it refers only to defects in marriage that are based on the “person” (the policy-based marriage disqualifications imposed on certain types of persons). Bouscaren, supra, at 489-90; Valencia, supra, at 149; see also Augustine, supra, at 81. Defects in the ceremony as well as defects in the consent came to be thought of sui generis defects, defects that are by nature different from “impediments” properly so called. Bouscaren, supra, at 489-90; Valencia, supra, at 149.


________









2} 
Particular impediments

Read Spaht, §§ 3.6 & 3.7, at 82-83.










a} 
Prior undissolved marriage (prohibition on polygamy)

What’s Louisiana’s position on polygamy? Read CC art. 88.
  Then read Spaht, § 4.4, at 97-98.


FH 2. Deciding that she’s had enough of her husband Olide, Clodice hires an attorney to represent her in a divorce action.  The attorney, paraphrasing CC art. 102, tells her that they first will file a petition for divorce;  then, six months later, will file a rule to “show cause” why the divorce should not be granted; and, finally, when the judge rules in her favor on the rule, will submit a proposed judgment to him for his signature.  Clodice asks what, precisely, she must do.  The attorney tells her, “Just sign this petition here and I’ll take care of the rest, that is, I’ll submit the rule to show cause and prepare the proposed judgment.”  After signing the petition, Clodice tells the attorney that she’s leaving town and will be “counting on you to take care of all the rest of the paperwork.”  “Will do,” says the attorney.  As the suit is filed, Clodice heads out of town to start her “new life.”  Before long, Clodice meets Newt, with whom she falls deeply in love.  Though they are eager to get married, they know that they must first wait for the “six month” period to pass.  When that period ends, the attorney, as he had promised, prepares and files the rule to show cause.  At the hearing on the rule, the judge, after ruling for Clodice, directs her attorney to prepare a proposed judgment.  Before the attorney can do that, however, he suffers a heart attack and dies.  As a result, the proposed judgment is never even submitted, much less signed.  Meanwhile, Clodice and Newt, confident that the divorce is now final (it’s been more than six months), get married.  A few years pass.  Then Clodice learns that her divorce from Olide was never, in fact, finalized.  Thrilled at this news – for she’s now tired of Newt, too – , she tells Newt “we were never really married” and then promptly leaves him for her next “new life.”  Is she correct?  Why or why not?










b} 
Identity of sex

Does Louisiana permit so-called “same sex” marriages? Read CC art. 89.
  Then read Spaht, § 4.5, at 98.


FH 3. Danny and Guy, homosexual male lovers domiciled together in New Orleans, fly to Amsterdam to attend an international “gay awareness” conference in Amsterdam.  While there, they decide to get married, something that is permitted under Dutch law.  The ceremony is performed by a dissident, but as yet not defrocked, Jesuit Catholic priest.  Following their return to New Orleans, Danny experiences a religious conversion, decides to “go straight,” and begins to date women.  In time he falls for Desirée, whom he now wants to marry.  Does his prior “marriage” to Guy stand in the way (as an impediment) or not?  Why?


FH 4. The same as before, except as follows.  Though he was “born” male (standard male XY chromosome pattern in all his cells; completely male physiology), Guy, with a little help from certain surgeons in Sweden, “became” a female.  That’s right: he underwent a “sex-change” or, to use the currently fashionable expression, “trans-gender” operation.  This took place before his supposed marriage to Danny.  What result now?  Why?










c} 
Familial relationship

What sorts of relatives are prohibited from marrying each other? Read CC art. 90.
  Then read Spaht, § 4.6, at 99-100.











1> 
Lines of relationship











a> 
Ascendants & descendants

Article 90 prohibits all intermarriage within the “direct” line (that is, between ascendants and descendants) without limitation.
 


FH 5.  Jocasta, the young wife of Laius, gave birth to a son, Oedipus.  Not long thereafter, Laius, who had been warned in a dream that Oedipus would one day kill him, abandoned him on a remote hill.  As fate would have it, however, Oedipus was found by a shepherd, who turned the boy over to a man who had for many years longed to have a son.  Years later, Oedipus happened upon Laius and, mistaking him for a robber, killed him.  Not long thereafter, Oedipus met and fell in love with the still youthful-looking Jocasta, whom he eventually married.  Recently the couple, after having been told by a soothsayer that they were, respectively, mother and son, had some DNA tests run, which confirmed the soothsayer’s story.  Are Oedipus and Jocasta validly married?  Why or why not?












b> 
Collaterals within the fourth degree

Article 90 prohibits some, but not all, marriages in the “collateral” line: the prohibition stops at the fourth degree.


FH 6.  From the moment at which they first met (at age 1), Clodice and Olide, first cousins (Clodice was the daughter of Jean LeBlanc and Olide was the son of Pierre LeBlanc; Jean and Pierre, brothers, were both sons of Alcide LeBlanc, the common grandfather of Clodice and Olide) were attracted to each other.  When they reached adolescence, they began dating, and they have remained together ever since.  Now they want to get married.  Can they?  Why or why not?











2> 
Modes of relationship: consanguinity & adoption

At what “modes” of familial relations is article 90 aimed? Is it only consanguinity?  Or is it also adoption?  What about affinity?


FH 7. Not long after his marriage to Barbie, Ken found himself attracted to Kelly, Barbie’s younger sister.  As for Kelly, she thought Ken was “hot.”  Eventually Ken and Kelly developed (to borrow a phrase from the 42nd US President) an “inappropriate relationship” (in standard speech, they started having some sort of sex)  When Barbie found out about it, she promptly divorced Ken.  Now Ken and Kelly want to get married.  Can they?  Why or why not?


FH 8. After meeting Zoon-Than, an eleven-year old Vietnamese orphan, Woodrow (aka “Woody”) and Myra, husband and wife, decided to adopt her.  But then, as the years passed and the cute child blossomed into a voluptuous woman, Woody began to develop “feelings” for her that were, well, less than fatherly.  At the same time, Zoon-Than developed some less-than-daughterly feelings toward Woody.  Eventually Woody, never known for much self-control, and Zoon-Than gave into those feelings.  In time, Woody divorced Myra.  Now he wants to marry Zoon-Than.  Can he?  Why or why not?  Could a court authorize it upon a proper showing?


________


NOTE


As lists of impediments go, that found in CC art. 88 is relatively brief.  A number of other impediments are set up in many foreign civil codes.  Perhaps the most popular of these is the impediment of “conjugacide” (murder of a spouse), according to which a person who, for the purpose of entering into a marriage with another, murders that other person’s or his own spouse may not thereafter conclude the intended marriage. See Argentine Código Civil art. 166(7); Brazilian Código Civil art. 1521(VII); Chilean Ley de Matrimonio Civil art. 6; Italian Codice Civile art. 88; Mexican Código Civil art. 156(VI); see also Code of Canon Law can. 1090.  Others include (i) the impediment of “impotence,”according to which a man or a woman who suffers from perpetual and incurable impotence (inability to have intercourse) may not contract marriage, see Chilean Ley de Matrimonio Civil art. 4(3); Mexican Código Civil art. 156(VIII); see also Code of Canon Law can. 1084; (ii) the impediment of “adultery,” according to which co-adulterers, after the existing marriage of one or the other or both is dissolved, cannot marry each other, see Chilean Ley de Matrimonial Civil art. 7; Mexican Código Civil art. 156(V)
; and (iii) the impediment of “widowhood,” according to which a woman who has been widowed may not remarry within nine months (or thereabouts) from the death of her husband, see Brazilian Código Civil art. 1523(II); Italian Codice Civile art. 89; Mexican Código Civil art. 158.


________








b] 
Marriage ceremony








1} 
In general

FH 9.  Fifty years ago, just after they were graduated from high school, Clodice “moved in” with Olide and the two started “living together.”  In the course of time, they had several children, whom they reared together,  and accumulated considerable property, which they considered to be “theirs” as opposed to “his” or “hers.”  They thought of themselves as married, as did their family (including their children) and their friends, and Olide always referred to Clodice as “my wife” and Clodice to Olide as “my husband.”   They even described themselves as “married” on federal tax and census forms.  Then Olide died.  Not long thereafter, Clodice, describing herself as Olide’s “surviving spouse, filed a petition to open Olide’s succession and, in connection therewith, asked to be “put into possession” of a “usufruct” of “Olide’s ½ of our community property pursuant to CC art. 890.”  At that point, Avarice, the eldest child of Olide and Clodice, intervened in the proceedings.  In her petition of intervention, Avarice alleged, among other things, that inasmuch as Clodice was not, in fact, Olide’s surviving spouse and was not otherwise related to Olide, Clodice had “no interest in Olide’s succession” and, further, that Olide’s children – Avarice, Desirée, and Ti-O – were entitled to receive Olide’s property, all of which was his “separate” property, free of any usufruct in favor of Clodice.  On what basis did Avarice contend that Clodice was not Olide’s surviving spouse?  On the ground that they had never, in fact, been “married.”  And why not?  Because they had never said “I do” or some such before a minister, justice of the peace, or the like and witnesses.  Is Avarice right?  Why or why not?  See CC arts. 87 & 91.









2} 
Elements









a} 
 Those the absence of which produces nullity 










1/ 
Presence of the spouses

Read CC arts. 87, par. 4; 91, sent. 2; & 92.  Then read Spaht, § 3.8, at 83, pars. 1-2.


FH 10.  Just before Ti-Boy and Desirée were scheduled to be married, Ti-Boy, a lance corporal in the national guard, was “called up” for active duty and shipped off to the front.  Unwilling to re-schedule the wedding (they’d already invested too much money in it), the couple decided to go ahead with it anyway. How? Ti-Boy “appoints” his younger brother Gros-Boy to be his “mandatary” (=agent) for purposes of expressing his vows to Desirée.  And so, at the wedding ceremony, Gros-Boy, “standing in” for Ti-Boy, says, “I do.” Are T-Boy and Desirée validly married?  Why or why not?


FH 10.  The same as before, except that, this time, the fiancés take a different tack to solve their problem.  How? By having Desirée appear at the wedding, as was originally contemplated, “in person” and having Ti-Boy “appear” at the wedding “via telephone,” that is, by means of a two-way telephonic transmission, bounced off a communications satellite orbiting the earth, between Ti-Boy’s post and the church, whereby he, Desirée, and the minister could hear and speak to each other (a “speaker phone” was used at the “church” end of the link-up).  In this way, Ti-Boy and Desirée exchanged their vows.  Are T-Boy and Desirée validly married?  Why or why not?











2/ 
Participation of a “qualified” officiant

Can the fiancés perform the wedding ceremony “by themselves,” that is, without anyone else present?  Why or why not?  Read CC art. 91 & CC art. 87 cmt. (d). Then read Spaht, § 3.8, at 83, par. 1.


If they cannot do it alone – if someone else must be present –, then who will do?  In particular, what qualifications must this third person possess?  Read CC art. 91 cmt. (c).  Then read La. Rev. Stat. 9:201-203.  Then read Spaht, § 3.8, at 83, par. 2.


FH 10. To officiate at their ceremony, Ti-Boy and Desirée choose Father Jacques, Ti-Boy’s cousin.  Unbeknownst to the fiancés, Father Jacques, a Catholic priest, is, shall we say, no longer in “good standing” with Rome, in fact, has been defrocked and, consequently, is barred by canon law from performing weddings.  When this fact comes to light several months after the wedding, Ti-Boy and Desirée wonder whether they are, as a matter of civil law, validly married?  What would you tell them?  Why?











3/ 
Expression of intent to “take” each other as husband & wife

Is there anything in particular that the fiancés are required to express to each other at the wedding?  Read CC art. 87, par. 3.










b} 
Those the absence of which does not produce nullity










1/ 
Marriage license

Can the spouses-to-be participate in a marriage ceremony without first getting a license?  If not, who (or what) can issue a marriage license?  Where can it be issued?  What’s required to get a marriage license, in particular, what information must be provided on the application and what must be attached to the application?  For how long is the license effective? Read La. Rev. Stat. 9:221-225, 234-236.











2/ 
Lapse of waiting period

Must the spouses-to-be wait after getting their license before saying “I do”? If so, for how long? Read La. Rev. Stat. 9:241-243.











3/ 
Witnesses

Must there be “witnesses” to the marriage ceremony?  If so, how many and with what qualifications? Read La. Rev. Stat. 9:244.











4/ 
Marriage certificate

Must a marriage certificate be prepared at the marriage ceremony?  If so, who’s supposed to prepare it, what must it contain, and to whom must it be sent?  Read La. Rev. Stat. 9:245.








c] 
Capacity to marry

Does Louisiana impose any sort of “capacity” requirement on those who wish to contract marriage?  If so, what is it?  Read the following note.


________


NOTE


To contract a valid marriage, the parties must be “capable” of consenting to it.  One lacks that capacity if and only if, at the moment at which one supposedly gave one’s consent to the marriage, one was “incapable of discernment.” See CC art. 93.  Unlike contractual incapacity in general (see CC art. 1918), incapacity to contract marriage is not established upon mere proof that the party is an “unemancipated minor” or an “interdict.”  To put it another way, there is no logical connection between such juridical situations as “minority” and “interdiction,” on the one hand, and incapacity to marry, on the other: it is possible for an unemancipated minor or an interdict to possess this capacity. What matters, rather, is the party’s actual ”soundness or unsoundness” of  mind at the supposed moment of consent, something that can be ascertained only after a careful examination of the facts.  Examples of such incapables include persons who are “insane,” “under the influence of drugs,” “mentally retarded,” and “too young to understand the consequences of the marriage celebration.”  See CC art. 93 cmt. (d).


Curiously, the pertinent legislation, CC art. 93, treats "incapacity of discernment" not as a species of "lack of capacity to contract marriage," but rather as a species of "lack of free consent," CC art. 93 cmt. (c), in other words, as a "vice of consent."  The supposed justification for this astonishing confusion of categories is that the Louisiana courts, in interpreting the sources of article 93, i.e., articles 90 and 91 of the Code of 1870, had so characterized "incapacity of discernment."  Id.  Poppycock!  Though it is true that the courts characterized incapacity of discernment in this fashion, it is just as true that they were wrong--stunningly and profoundly so.  The rationale behind the courts' characterization--that it was required in order to limit the right to complain of the incapacity to the incapable spouse alone--rested on a fundamentally flawed reading of the applicable Civil Code articles as well as on a monumental misunderstanding of the juridical consequences of incapacity (to be more precise, a failure to appreciate the variable consequences of incapacity of enjoyment and incapacity of exercise).  That the redactors of new article 93, instead of correcting this series of logical blunders, ended up writing it into their legislation is lamentable.


________


FH 11. For years Olide had been after Clodice, his long-time girlfriend, to marry him, but to no avail.  And so Olide hatched a plan: I’ll get her drunk, fly her to Vegas, take her to a wedding chapel – one staffed by a “minister” dressed like Elvis, and get her to say “I do” then and there.  His plan is a success.  But the next morning after the wedding night, when Clodice, having sobered up, discovers what’s happened, she wants an annulment.  Is she entitled to it?  Why or why not?








d] 
Consent to marry








1/ 
Nature

What sort of “consent” is required for a valid contract of marriage?  In other words, what, precisely, are the parties expected to consent to?  Read CC art. 87, last paragraph.









2/ 
Freedom

Consent to marry, like consent to any other contract, must be “free” or, to put the point negatively, must not be “vicious.”  What are the vices of consent to the contract of marriage? Are they the same as or different from the vices of contractual consent in general?  Read CC art. 93.  Then read Spaht, § 3.12, at 85, & § 4.2, at 87-94.


FH 12. After it comes to light that Ti-Boy has gotten Desirée (his girlfriend) pregnant, Rèmy, Derirée’s father, has a little “chat” with Ti-Boy, the gist of which is this: “You gonna make dis right by marryin’ ma daughter, or I gonna feed you ‘live do les cocodries [alligators].”  Because Ti-Boy considers this threat to be credible – Rèmy is widely reputed to have dealt in this way with other people who had “crossed” him –, Ti-Boy agrees to Rèmy’s “proposal.”  A week after the wedding, however, Rèmy himself gets gobbled up by les cocodries.  Ti-Boy now wants out of the marriage.  Does he have a shot?  If so, on what basis?


FH 12. The same as before, except that, this time, Rèmy puts a different kind of “heat” under Ti-Boy’s feet, namely, Rèmy threatens to have him brought up on criminal charges of “statutory rape.”  You see, whereas Ti-Boy is 21, Desirée is only 16.  What result now?  Why?


FH 13.  Clodice, who has dated (and had sexual relations with) Olide off and on for years, has just turned up pregnant.  Though Clodice knows that the child is not Olide’s (it was the product of a “one night stand” she had had with Lucky, a local country music star), she nevertheless tells him that it is his.  Why?  To induce him to marry her, something that she’s long wanted (and even occasionally asked for), but that he’s always rejected.  To her delight, her ploy works: Olide, determined to do the “honorable thing,” asks her to marry him, and she, of course, quickly accepts.  The wedding occurs and in due course the baby is born.  But then, lo and behold, Lucky, claiming to be the child’s true father, sues Clodice for visitation rights.  When Olide asks Clodice to explain what’s going on, she tearfully confesses her deceit.  Olide now wants out of the marriage.  What are his chances?  Why?


FH 14.  Ti-Boy and Desirée, who have been dating for a few years, decide to get married.  Before their marriage they had never had sexual intercourse; not only that, but they have never even engaged in “heavy petting” (manual stimulation of the genitalia). And so it was that when, on their wedding night, Ti-Boy proved unable to become “aroused” (i.e., he was impotent), it came as something of a surprise.  In the next days and weeks, the couple tried a number of measures to overcome the problem; they even sought expert assistance.  But it was all to no avail.  Desirée now wants out of the marriage.  Why?  Because, as she puts it, “I never would have married him had I known that he was unable to ‘perform’ sexually.” What are her chances?  Why?


________


NOTE


Though every foreign civil code contains a provision like our article 93, that is, one which requires that the parties’ consent to marry be “free,”
 few (if any) of those foreign civil code provisions sets the standard for free consent as “low” as does article 93 (in other words, most, if not all, foreign civil codes recognize more vices of consent or define those vices more broadly than does ours). Here’s a sample of those foreign civil-code provisions:

i.  Argentine Código Civil

Art. 175. Violence, fraud, and error regarding the person of the other contracting party vitiate consent.  So also does error regarding the personal qualities of the other contracting party, if it is proved that he who made the error would not have consented to the marriage if he had known the state of things and had reasonably appreciated the union that he was contracting.  The judge will evaluate the essentiality of the error considering the personal conditions and circumstances of him who alleges it.

ii.  Italian Codice Civile 
Art. 122. [Duress and error]


A marriage can be attacked by that spouse whose consent was extorted by duress or was caused by a fear of exceptional gravity deriving from causes external to the future spouse.


A marriage can also be attacked by that spouse whose consent was given as a result of an error on the identity of the person or of an essential error concerning personal qualities of the other spouse.


An error concerning personal qualities is essential when, having regard to the condition of the other spouse, it is determined that the latter would not have given his consent if he had known them exactly and provided the error relates to:


1) the existence of a physical or psychic illness or of a sexual anomaly or deviation such as can prevent the development of marital life;


2) the existence of a verdict of conviction for a non culpable crime with a sentence to imprisonment for not less than five years. except in case rehabilitation has been granted before the celebration of marriage. The action for annulment cannot be brought until the verdict has become final;


3) a declaration of habitual or professional delinquency:


4) the fact that the other spouse was convicted for crimes concerning prostitution to a sentence of not less than two years. The action for annulment cannot be brought until the conviction has become irrevocable:


5) a state of pregnancy caused by a person other than the subject who was affected by the error provided that a disclaimer of paternity pursuant to Article 223 occurred, if the pregnancy was brought to conclusion.


The action cannot be brought if there was cohabitation for one year after cessation of the duress or of the causes that resulted in the fear or after the discovery of the error.
iii.  Spanish Código Civil 

Art. 73. The following are null regardless of the manner in which they are contracted:


. . .


4° A marriage contracted in error concerning the identity of the other contracting party, or in error as to those personal qualities that, because of their importance, were determining factors in the giving of consent.


5° A marriage contracted under coercion or great fear.

More “liberal” still with respect to “vices of consent” is the Roman Catholic Church’s Code of Canon Law (1982), the pertinent provisions of which read as follows:

Can.1096.

For matrimonial consent to be valid it is necessary that the contracting parties at least not be ignorant that marriage is a permanent consortium between a man and a woman which is ordered toward the procreation of offspring by means of some sexual cooperation.

Can. 1097.

§ 1. Error concerning the person renders marriage invalid.


§ 2. Error concerning a quality of a person, even if such error is the cause of the contract, does not invalidate matrimony unless this quality was directly and principally intended.

Can. 1098.

A person contracts invalidly who enters marriage deceived by fraud, perpetrated to obtain consent, concerning some quality of the other party which of its very nature can seriously disturb the partnership of conjugal life.


Can. 1099.

Error concerning the unity, indissolubility or sacramental dignity of matrimony does not vitiate matrimonial consent so long as it does not determine the will.


Can. 1100.

The knowledge or opinion of the nullity of a marriage does not necessarily exclude matrimonial consent.


Can. 1101.

§1. The internal consent of the mind is presumed to be in agreement with the words or signs employed in celebrating matrimony.


§2. But if either or both parties through a positive act of the will should exclude marriage itself, some essential element or an essential property of marriage, it is invalidly contracted.

Can 1102.

§1. Marriage based on a condition concerning the future cannot be contracted validly.


§2. Marriage based on a condition concerning the past or the present is valid or invalid, insofar as the subject matter of the condition exists or not.


. . .

Can. 1103.

A marriage is invalid if it is entered into due to force or grave fear inflicted from outside the person, even when inflicted unintentionally, which is of such a type that the person is compelled to choose matrimony in order to be freed from it.


________







2] 
Additional requirements for covenant marriages

What are the requirements for a covenant marriage?  Read La. Rev. Stat. 9: 272-273.1;  the read the following note:


________


NOTE


Those who aspire to enter into a “covenant marriage” must satisfy a number of prerequisites in addition to those set forth above.  These additional prerequisites are of two kinds: substantive and formal.

i. 
Additional Substantive Requirements

The additional substantive requirements are three in number.  First, the parties must read a pamphlet, created by the Attorney General, that explains the concept and effects of covenant marriage. Second, they must “disclose[ ] to one another everything which could adversely affect the decision [of the other] to enter into th[e] marriage.”
  Third, and most important, they must receive “premarital counseling” from a clergyman or professional marriage counselor that entails, among other thing, a discussion of the “seriousness” of covenant marriage, in particular, that it is “for life.”

2. 
Additional Formal Requirements

Among the additional formal requirements, far and away the most important is this: the spouses must execute a “declaration of intent to contract a covenant marriage,” in notarial form, in which they recite, among other things, that they “agree to live together as husband and wife for so long as they both may live” and promise that, should they encounter marital difficulties, they will “take all reasonable efforts to preserve our marriage, including marital counseling.”  This declaration must be accompanied by an affidavit from the couple’s marriage counselor attesting that they did, in fact, receive the required premarital counseling.


________






b)  
Nullity of marriage

According to the law of contracts in general, if any of the requirements for the formation of a supposed contract is not met, then that “contract” is null.  See CC art. 2029.  And depending on the nature of the requirement that is not met, this nullity may be either “absolute” or “relative.”  See CC arts. 2030 & 2031.


Do these general contract-law principles apply to the contract of marriage?  Read CC arts. 94 & 95.







1] 
Absolutely null marriages







a] 
Causes of absolute nullity

For what causes will a marriage be considered absolutely null? Re-read CC art. 94.









1} 
Absence of a marriage ceremony

Recall FH 9.  We’ve already established that the supposed “marriage” of the parties was defective for want of a proper marriage ceremony.  We now know that this defect rendered the marriage “null.” But what kind of nullity was it?









2} 
Marriage by procuration

Recall FH 10.  We’ve already established that the supposed “marriage” of the parties was defective on account of “procuration.”  We now know that this defect rendered the marriage “null.”  But what kind of nullity was it?









3} 
Violation of an impediment

Recall FH 2.  We’ve already established that the supposed “marriage” of the parties was defective in that it was contracted in violation of an impediment. We now know that this defect rendered the marriage “null.”  But what kind of nullity was it?








b] 
Effects of absolute nullity

What effects, if any, does an absolutely null marriage produce?









1} 
In general

FH 15.  Beau Sot and Ti-Seau Sot, knowing full well that they are first cousins, nevertheless marry.  In the course of time, they produce a child, Greau Sot, and accumulate considerable property together.  What is Greau Sot’s status – legitimate or illegitimate?  Is any of the property that Beau and Ti-Seau accumulated “community” property?









2} 
Exception: “putative” marriage

Read CC art. 99.










a} 
Explication of putative marriage

________


NOTE


CC art. 99 reflects a modern variant of an ancient institution that was originally developed by the canonists, namely, “putative marriage.”  The doctrinal material that follows will provide you with the historical background of that institution.


________


2 Adhémar Esmein, Le Mariage en Droit Canonique 33-37 (1891)


Inasmuch as one of the essential elements of legitimate filiation is conception or birth [of the child] within a legitimate marriage, if the marriage contracted between the father and the mother were legally null as a result of a dirimant impediment, logic would demand that children produced by this union be declared illegitimate.  Roman law had followed this logic without concerning itself to attenuate the rigor of it, and the canon law of the Eastern Church has remained faithful to these principles.  In the West, it was the same for quite a long time: even in the 11th Century, the Exceptiones Petri [a canon-law document] reproduced this doctrine. But in the course of the following century, the canon law [in the West] departed from this rigorous logic and created the theory of “putative marriage.” This theory held that if one of the spouses was in “good faith” – was unaware of the dirimant impediment at the time of the contract –, then the marriage, even though null, would produce all the effects of a legitimate marriage during the time that would have preceded the declaration of nullity and as to the children born or conceived during this time.  But, for that to happen, good faith [alone] did not suffice: it was also necessary that the marriage have been contracted in facie Ecclesiæ [literally, “in the face of the Church,” meaning in a ceremony before a priest]: a clandestine marriage, even though proof of it was possible, could never constitute a putative marriage. . . .


This theory of putative marriage is clearly approved by the law of the decretals [more canon-law documents] from the time of [Pope] Alexander III onward.  But it was not [papal or conciliar] legislation that introduced the theory; [rather,] the theory was the product of doctrine and of interpretation.  It is in [the work of the great French canonist] Peter Lombard that I find the theory for the first time, but it is already completely formulated: we see in that work likewise the preparatory works from which it originated [i.e, Lombard just assembled excerpts from earlier works].  Two [distinct] conceptions [of the theory] were produced [by Lombard and his contemporaries and successors], both tending to correct the prior rigor [i.e., the old Roman rule].  One of these conceptions – and this is the idea that prevailed – recognized openly that, thanks to the presence of the dirimant impediment, there was no marriage in law; but, excusing the contracting parties from the delict that they had committed without knowing it, the adherents of this conception declared that there was in such a case a quasi-conjugium, from which the legitimacy of the children sprang.  The adherents of the other conception claimed that there was a marriage in law until the declaration of nullity . . .; and [in support of their conception] they invoked in this sense the texts that used the term conjugia [without the qualification quasi-]to refer to marriages in fact that had been contracted between relatives within a prohibited degree.  We see there the rationale whereby one, first of all, justified the new theory, which assured the legitimacy of the children, all the while annulling the marriage.  But one can affirm that the fundamental cause that caused the theory to be accepted was the rigor of the canon law with respect to the impediments that were found on consanguinous and affinitive relations.  Given the extent that these impediments had attained, a great number of people, with the best faith in the world and without any grave fault on their part, could [end up] contract[ing] null unions.  Some such corrective [such as the putative marriage theory] had to be adopted. 


If the theory of putative marriage is already fully formed in Peter Lombard, Gratian [the great Italian canonist of the same era], on the contrary, does not know it. . . .  Gratian only mentions that the Church, by way of tolerance, has sometimes been able not to annul marriage contracted between relatives and, by this means, to assure the legitimacy of the children.  Thus, one can conclude that the theory of putative marriage . . . was a creation of the Ecclesia Gallicana [the French wing of the medieval Western Church], which was then received into the common canon law.  Later canonists brought little to the theory [that was new]; they did, however, specify some of the fine points.


The truly generative element of putative marriage is the good faith of the spouses. [The later canonists] therefore asked themselves whether good faith ought to be considered independently for each of them, so that, if one of them had it and the other did not, the child would be declared legitimate only in the relation to the ignorant [innocent] spouse.  This theory had its partisans, among them some canonists of the first rank.  But the contrary tradition of the Roman law in that which concerns questions of liberty as well as the practical inconveniences that this doctrine presented caused it to be rejected.  It sufficed in order for the child to be reputed legitimate in regard to both spouses that one of them be in good faith.


Also posed [by the later canonists] was the question whether an error of law could be taken into consideration and could produce good faith as well as an error of fact.  But it does not seem that the doctrine on this point was perfectly clear.


Finally, it is certain that, at first, the whole effect of putative marriage was limited to assuring the legitimacy of the children.  But one should [,it was later concluded,] go further and make the spouses, too, participate in this benefit, in their personal interest.  The pecuniary advantages that a valid marriage would have assured for them were [therefore] maintained [in their favor] by reason of good faith. . . .

________










b} 
Prerequisite(s ?)  for putative marriage











1> 
Good faith











a> 
Substantive law

What does “good faith” mean in this context?  Read CC art. 96 cmt. (d); then read the following doctrinal material:


________


Alain Bénabent, Droit Civil: La Famille no 143, at 78-79 (10th ed. 2001)


A necessary condition for a null marriage to be declared putative is the good faith of one of the spouses.  This is understood as ignorance of the impediment, which can proceed either from an error of fact (the spouse did not know of the kinship . . . that impedes the marriage or he believed that the first marriage of his spouse had been dissolved) or from an error of law.  The jurisprudence admits that one of the spouses can avail himself of the legal ignorance of the vice that impedes the marriage, thus rejecting in this matter the maxim “no one is thought to be ignorant of the law.” . . .


________


1 Guillermo A. Borda, Tratado de Derecho Divil: Familia

no 218, at 169(8th ed. 1989)


218. Definition of “good faith.” – The necessary and sufficient condition for the existence of a putative marriage is the good faith.  This consists in the ignorance of the existence of the impediment that prevents the [parties] from contracting a [valid] marriage.  The error or ignorance must be excusable . . .


219. . . .  In reality, that which configures good faith is less the “error” than the honesty and the rectitude of the intention and the conduct. . . . 


________












b> 
Adjective law

Is good faith presumed in this context as it is in so many others?  Does the answer to that question vary according to (i) the “cause” of the absolute nullity and / or (ii) which of the two supposed spouses claims to have been in good faith?  See Alain Bénabent, Droit Civil: la Famille no 143, at 79 (10th ed. 2001) (“good faith is presumed”); Orlando Gomes, Direito de Família no 78, at 115 (7th ed. 1988) (“It [good faith] is presumed before proof to the contrary.”); then read the following doctrinal material:

________


1 Guillermo A. Borda, Tratado de Derecho Divil: Familia

no 221, at 170 (8th ed. 1989)


Proof of good faith. – Good faith is presumed and, therefore, it is not necessary to prove it.  Nevertheless, the circumstances of the case sometimes permit one to infer bad faith: this occurs when  the impediment[ ] of a prior undissolved marriage (with respect to the one that is married) is present. . . In these cases, the spouse who alleges his good faith ought to demonstrate that he had serious legal reasons for believing that his prior spouse had died [or that the prior marriage had otherwise ended] . . .


________

Finally, read Gathright v. Smith (La. 1978), in Spaht, pp. 112-117.


FH 15.1.  Not long after Pascal and Julie had wed in 2001, Julie heard a rumor that Pascal had been previously married, something that Pascal had not disclosed to her.  When Julie asked him about it, he admitted that he had, in fact, been previously married, but asserted that that marriage had ended when his first wife, Beatrice, had died of cancer in 1995.  Satisfied with this explanation, Julie asked no more questions of Pascal or anyone else and thought no more about the matter.  But then one day, as she was looking through Pascal’s desk, she came across a set of papers that included a petition for divorce, filed by one “Beatrice Boudreaux” against a “Pascal Boudreaux,” but no accompanying judgment of divorce.  When Julie confronted Pascal, he offered her this explanation: his marriage to Beatrice had, indeed, ended due to a divorce rather than to her death; the reason he “lied” about this is that he was embarrassed to admit to Julie that he’d been divorced.  Julie then asked, “So, where’s your copy of the divorce judgment.”  Pascal answered, “I lost it a few years back.” Satisfied with this explanation, Julie asked no more questions of Pascal or anyone else and thought no more about the matter. Time went by.  Then Pascal died.  As Julie was receiving friends at the funeral parlor, who should show up but Beatrice, who claimed to be Pascal’s “lawfully married wife.”  As she explained to a shocked Julie, though she had, in fact, once filed suit for divorce against Pascal, she’d soon thereafter dismissed her suit voluntarily.  Can Julie, so as to claim a share in the “community property” that Pascal had acquired during their non-marriage, claim “putative spouse” status?  Why or why not?  See, again, Gathright v. Smith.











2> 
Marriage ceremony (?)

FH 15.2. Recall FH 2.  Suppose that, before Olide and Clodice had moved to Louisiana, they’d grown up in Kentucky, which recognizes so-called “common law” marriages, that is, marriages formed simply by virtue of the spouses having lived together, while practicing monogamy, for many years.  Like most people, they assumed that the law everywhere else – Louisiana included – was the same.  And so it was that when they began to live together, which did not happen until after both of  them had immigrated to Louisiana, they considered themselves to be married. Now they know better (their son, who just finished a course in Family Law at the LSU Law Center told them).  Can either or both of them now claim “putative spouse” status and, therefore, claim the benefit of the “civil effects” of their non-marriage up to the point in time at which they learned the truth?  Why or why not? here.  You may assume, as seems likely under the circumstances, that Olide and Clodice originally had an “honest and reasonable belief” that, to be validly married under Louisiana, they need not first endure any sort of ceremony.  Read Succession of Rossi (La. App. 4th Cir. 1968) & Succession of Fuslier (La. App. 3d Cir. 1975), in Spaht, pp. 108-09; then read the following doctrinal material:


________


Alain Bénabent, Droit Civil: La Famille no 143, at 79 (10th ed. 2001)


Certain authors . . . contest the possibility of a putative marriage in the case of “non-existence”.  But the jurisprudence admits it, at least where the marriage, though performed by an authority that is radically incompetent, has been done with a minimum of celebration.  Thus, the jurisprudence has declared “putative” a marriage celebrated in extremis by a priest
 in an sanatarium, but not that celebrated by a French functionary in Guinea, who married two indigenous persons, who were sisters, without any juridical formality.


________


Orlando Gomes, Direito de Família no 78, at 117 (7th ed. 1988)


Good faith is necessary for a marriage to be putative.  But no other conditions are required, for example, that of an excusable error.  A propr solemnity of celebration by a qualified authority is not necessary.


________


R.P. Hernán Arboleda Valencia, Derecho Matrimonial Eclesiastico 114 (1970)


Putative: [a marriage is putative] if at least one of the spouses has had good faith. . . . [I]n the law of the church, in order for a marriage to be putative, it is required, in addition to good faith, that the marriage have been celebrated coram Ecclesia – before the church. . . .


________










c} 
Exclusion from putative marriage: same sex marriage

At least one species of null “marriage” is so disfavored as a matter of public policy that it is excluded from membership in the category “putative marriage” by legislative fiat.  Which marriages are these? Read CC art. 96, par. 4.


FH 16.  Recall FH 3.  Suppose that Danny and Guy had been brought up in the Netherlands, had immigrated to New Orleans only after the Dutch had recognized “gay marriage,” had assumed (as most people tend to do) that the law outside the Netherlands (including that of Louisiana “just  had to be the same” as the law they knew – Dutch law –, and had been married by that dissident priest in New Orleans instead of in Amsterdam.  Once Danny and Guy discover their mistake (about Louisiana law, that is) and come to understand that their marriage is null, can they nonetheless claim that, inasmuch as they were both in “good faith” when they tried to marry, they were “putative spouses” and, as such, are entitled to the civil effects of marriage for the period between the date of their wedding and the date on which they learned the truth?  What say you?










d} 
Effects of putative marriage










1/ 
Enumeration of effects

What are the effects of a putative marriage?












a/ 
For the spouses themselves 












1> 
Where both spouses are in good faith

FH 17.  Recall FH 6. Suppose that, at the time at which they were wed, Clodice and Olide had not known that they are related to each other and that, before they found out that they are, they had acquired a house, a car, and some shares of stock.  Both the house and the car were acquired with money earned by Olide, who worked as a plumber; the stock was acquired with money earned by Clodice, who taught music lessons.  Who now owns this property?  Is it, depending on the item of property in question, just one or the other “spouse,” namely, whichever was the source of the money used to acquire that item? Or does all of the property belong to the two of them together, i.e., are they co-owners of it?  And if they’re co-owners, how did this co-ownership arise?  See CC art. 2338.













2> 
Where only one spouse is in good faith

FH 17. The same as before, except that, this time, Olide (but Olide alone) knows, from the get go, that he and Clodice are first cousins and, further, that first cousins can’t marry each other.  What result now?  Why?












b/ 
For the children of the marriage

FH 18.  The same as FH 17, except that this time, what’s at issue is not who owns the couple’s property, but rather something else.  During her apparent marriage to Olide, Clodice gave birth to a child, Avarice.  Once Clodice and Olide learned the truth about themselves, they split up and Avarice, now aged 12, went with Clodice.  Clodice now wants Olide to pay child support, but Olide is unwilling.   And so Clodice sues him.  In his defense, Olide argues that, inasmuch as he and Clodice were never truly married, Avarice is not his “legitimate” child and, further, that inasmuch as he has neither legitimated nor formally acknowledged her nor has she obtained a “judgment of filiation” against him per CC art. 209 (a “paternity” judgment), he has no obligation to support her.  Is Olide right?  Why or why not?











2/ 
Duration of effects

How long do these effects endure (or, to put the question in negative terms, when do these effects end)?












a/ 
General rule: as long as good faith endures

FH 19. This is a variation on FH 17. Suppose that, at the time at which they were wed, Clodice and Olide had not known that they are related to each other; that, before they found out that they are, they had acquired a house; and that after they found out, they remained together, at least for a while, during which time they acquired a car and some shares of stock.  Both the house and the car were acquired with money earned by Olide, who worked as a plumber; the stock was acquired with money earned by Clodice, who taught music lessons. Who owns the house and the car?  Who owns the stock?  Is it Olide alone or is it Olide and Clodice together, i.e., are they co-owners of it?












b/ 
Exception: where the cause of nullity is the prior undissolved marriage of one spouse

FH 20. Recall FH 2.  Suppose that, at the time at which they wed, Clodice and Newt had not known that Clodice had not been validly divorced from Olide; that, before they found out they she was not, they had acquired a house; and that after they found out she was not, they remained together, at least for a while, during which time they acquired a car and some shares of stock.  Both the house and the car were acquired with money earned by Olide, who worked as a plumber; the stock was acquired with money earned by Clodice, who taught music lessons. Who owns the house and the car?  Who owns the stock?  Is it Olide alone or is it Olide and Clodice together, i.e., are they co-owners of it?.







2] 
Relatively null marriages







a] 
All marriages, “at will” as well as “covenant”








1} 
Causes of relative nullity

For what causes will a marriage be considered relatively null? Re-read CC art. 95.










a} 
Lack of capacity to contract marriage

Recall FH 11. We’ve already established that the supposed “marriage” of the parties was defective in that one of the spouses lacked the capacity necessary to contract marriage.  We now know that this defect rendered the marriage “null.” But what kind of nullity was it?










b} 
Lack of free consent

Recall FH 12.  We’ve already established that the supposed “marriage” of the parties was defective in that the consent of one of the spouses to the marriage was not free (was vitiated).  We now know that this defect rendered the marriage “null.” But what kind of nullity was it?









2} 
Effects of relative nullity









a} 
Enumeration of effects

What effects, if any, does a relatively null marriage produce? Read CC art. 97.











1/ 
For the spouses themselves

FH 21. Recall FH 12. Suppose that, between the time they were wed and the time at which Rèmy (Desirée’s father) died (the time at which Ti-Boy demanded an annulment), Ti-Boy and Desirée had acquired a house, a car, and some shares of stock.  Both the house and the car were acquired with money earned by Ti-Boy, who worked as a carpenter; the stock was acquired with money earned by Desirée, who taught exotic dance lessons.  Who now owns this property?  Is it, depending on the item of property in question, just one or the other “spouse,” namely, whichever was the source of the money used to acquire that item? Or does all of the property belong to the two of them together, i.e., are they co-owners of it?  And if they’re co-owners, how did this co-ownership arise?  See CC art. 2338.











2/ 
For the children of the marriage

FH 22. The same as FH 21, except that this time, what’s at issue is not who owns the couple’s property, but rather something else.  During her brief apparent marriage to Ti-Boy, Desiré gave birth to a child, Luxure.  Once Ti-Boy filed for the annulment, he and Desirée split up and Luxure went with Desirée.  Desirée now wants Ti-Boy to pay child support, but Ti-Boy is unwilling.   And so Desirée sues him.  In his defense, Ti-Boy argues that, inasmuch as he and Desirée were never truly married, Luxure is not his “legitimate” child and, further, that inasmuch as he has neither legitimated nor formally acknowledged her nor has she obtained a “judgment of filiation” against him per CC art. 209 (a “paternity” judgment), he has no obligation to support her.  Is Ti-Boy right?  Why or why not?










b} 
Duration of effects

How long do these effects endure?  Re-read CC art. 97.


FH 23. The same as FH 21, except that all three items of property – the house, the car, and the stock – were acquired after Ti-Boy had filed suit for the annulment.  What result now?  Why?








b] 
Covenant marriages only

Are there any other causes for which a covenant marriage, as opposed to an at will marriage, might be found relatively null?  In other words, are there any causes of relative nullity taht are unique to covenant marriage?  Read Katherine Shaw Spaht, “Louisiana’s Covenant Marriage: Social Analysis & Legal Implications,” in Spaht, pp. 95-97.




d 
Effects of marriage




1) 
Personal effects

Marriage produces, first of all, certain “personal” effects.  What are they? Read CC arts. 98, 99, & 100.






a) 
Reciprocal, non-real rights & duties

The first personal effect or, rather, set of personal effects, produced by marriage is the creation of certain reciprocal rights and duties between the spouses.







1] 
Nature of the rights & duties: public order

Can these reciprocal rights and duties be altered by contract?  Read the following doctrinal material:


________


Alain Bénabent, Droit Civil: La Famille intro., at 91 (10th ed. 2001)


Differently from a “free union” [i.e., shackin’ up], marriage engenders on the personal plane a certain number of reciprocal duties between the spouses.  The spouses cannot possibly push aside the rules that establish these duties (in particular, not in their marriage contract): these rules are of public order and constitute the foundation of the family.


________

Then read Spaht, §§ 5.1-5.2, at pp. 131-32.







2] 
Enumeration of the rights & duties







a] 
Reciprocal duty of fidelity








1} 
The “negative” dimension









a} 
Explication

What is the “negative” dimension of the duty of fidelity? Read CC art. 98 cmt. (b).










b} 
Violation










1/ 
Substantive law

WARNING: The questions that follow possess strong sexual content, indeed, so much so that you may think they’ve been lifted from a porno magazine.  Sensitive adults should avert their eyes, and children should stop reading.

How does one breach this duty?  In other words, what is “infidelity”?  Is “infidelity” coterminous with “adultery”? Or can one, without committing adultery, nevertheless be guilty of “infidelity”?  If so, what’s the line that divides one from the other?


And as for adultery itself, what is it?  Is it sufficient that the offending spouse develop an intimate emotional relationship with someone not his / her spouse, or must there be an intimate physical relationship as well?  Is a mere physical relationship, without a corresponding emotional relationship (e.g., one-time sex with a prostitute), sufficient?  Regarding the physical relationship, what kind must / may it be?  Is it necessary that the offending spouse engage in vaginal intercourse with someone not his / her spouse?
  Or, will some “lesser” form of sexual interaction be sufficient, e.g., anal intercourse (also called anal sodomy or pederasty or arsenocoetia); oral intercourse, be it fellatio or cunnilingis (both called oral sodomy); manual stimulation by one party of the genitals of the other, manual stimulation of the non-genital errogenous zones (e.g., breasts) of one party by the other; manual self-stimulation of the genitals (also called masturbation or onanism) by one party in the presence of the other, while talking with the other on the telephone, while “chatting” with the other “live” in an on-line “chat room,” while looking at a photograph of the other, etc.? Finally, must the other “party” with whom the offending spouse commits the requisite physical acts even be human?  What if it’s some “lower animal” (called bestiality)?  What if it’s a “blow-up doll”? What if it’s a computer-generated human image?
 Read Spaht, § 7.9, pp. 161-64 (Menge), pp. 164-65, notes 1 (Bonura) & 4 (Maclennan & Orford); then read the following doctrinal material:


________


Orlando Gomes, Direito de Família no 82, at 126 (7th ed. 1988)


The infidelity can be material or psychological [moral].  If it consists in the practice of sexual congress with a third person, it constitutes adultery.  If it does not reach to this extreme, if it is concretized in acts that would cause one to suspect adultery or that constitute, under this aspect, an assault on the honor of the other spouse, it is qualified as psychological infidelity, which justifies separation on the ground of grave injury.


________


1 Guillermo A. Borda, Tratado de Derecho Civil:


Familia no 246, at 182 (8th ed. 1989)


Concept. – Infidelity consists not only in sexual commerce with third persons, but also in maintaining relations with them that, without going to this extreme, can wound the sentiments of the other spouse or lend itself to equivocal interpretations. As Gatti rightly says, the duty of fidelity has two aspects: one, a negative, which consists of the duty to abstain from maintaining with another person relations that injure the profound community of life that marriage represents; the other, a positive, which consists of the duty to reserve for the other spouse all one’s affection and one’s amorous sentiments.


________


R. P. Hernán Arboleda Valencia,


Derecho Matrimonio Ecclesiastico 199-200 (1970)


In order for adultery to be a cause of perpetual separation, it is required [that the acts be] consummated [i.e.,] true and perfected – the completed copulation of one of the spouses with a person who is not his own spouse, and a copulation, therefore, that is apt for procreation.  For this reason, onanistic copulation [masturbation] does not fulfill this requirement [i.e., consummation] . . . .


According to the common opinion, sodomy with one’s own kind – homosexualism, that is, the carnal act consummated between two persons of the same sex – , and bestiality, that is, copulation with an animal, are tantamount to adultery.  The rotal jurisprudence recognizes it. [Why?] Because, according to classical doctrine, the foundation of the right to separation for adultery is the division of the flesh that the adulterous spouse produces upon violating conjugal fidelity [through certain acts].  This “division” is verified in sodomy and bestiality.


Intentional artificial insemination with the semen of a person distinct from the husband is also equivalent to adultery . . . .


________











2/ 
Adjective law

How does one prove a breach of this duty?  In other words, what counts as “evidence” of adultery?  Read Spaht, § 7.9, pp. 157-60 (Arnoult), pp. 160-61 (Bennett), p. 164, notes 2 (Williams & Feazel) & 3 (Arsenaux).










c} 
Sanction

What’s the “sanction,” i.e., the remedy, for the breach of this duty – the “negative” duty? Read CC art. 101, line 3, & art. 103(2); La. Rev. Stat. 9:307.A(1) & B(1); CC art. 111 & cmt. (c); then read the following doctrinal material:


________


Alain Bénabent, Droit Civil: la Famille no 159, at 92 (10th ed. 2001)


The duty of fidelity can hardly give rise to forced execution (a chastity belt . . .), not even by indirect means . . . .  Thus, the sanctions can only be of a repressive nature. For a long time, adultery constituted a crime . . . . [But] the legislation of July 11, 1975 suppressed the penal sanction altogether.


Infidelity nevertheless remains “fault” for purposes of the civil law and, as such, is susceptible of three sanctions:


[i] It can constitute a cause for divorce . . . .


[ii] Outside of divorce, but most often parallel to it, this fault can give rise to a judgment for money damages to repair the psychological damages that has been experienced [by the innocent spouse].


[iii] Furthermore, it can constitute a case of “ingratitude” that will justify the revocation of donations inter vivos made by the offended spouse.


________









2} 
The “positive” dimension









a} 
Explication

What is the “positive” dimension of the duty of fidelity? Read CC art. 98 cmt. (b); then read Spaht, § 5.3, at 132-33; then read the following doctrinal material, which hales from Italy:


________


1 Alfio Finocchiaro & Mario Finocchiaro,


Diritto di Famiglia art. 143 n 9, at 267-70 (1984)


The obligations that are created by marriage.  In particular: . . . the obligation of fidelity. --  From marriage are derived the reciprocal obligations of fidelity, [etc.] . . .


. . .


In regard to the content of the obligation of fidelity. . ., one must agree with what Jemolo has written, that is, that fidelity is not reduced to the coarseness of "don't commit adultery," but ought to be understood in a fuller sense.  Only one of the duties contained in the concept of fidelity ends up being wounded by adultery.


By this term [fidelity], one alludes not only to the exclusivity of sexual relations between the spouses, but to all of the manifestations of the more intimate life of the spouses in three spheres--sentimental, sexual, and genital.  That is to say, it is necessary for the spouses to nurture a reciprocal love and not to cultivate a love of an analogous nature with a person other than the other spouse. . . .


In regard now to sexual fidelity, this refers to the obligation to adhere to the sexual desires of one's spouse and not to give sexual performances to diverse persons.  By the term genital fidelity is understood the obligation not to consent to artificial insemination . . .


. . .


Fidelity--understood as the physical and spiritual dedication of one spouse to the other--ends up assuming, from an a priori perspective, the content of a normative rule of conduct to which the spouses ought to conform themselves and, from an a posteriori perspective, . . . a normative parameter for the evaluation of the behavior of the spouses, one of which the courts must avail themselves so as to make a proper decision when this duty ends up being violated.


The duty of fidelity endures for the whole duration of the marriage until its end, except by virtue of limitations of age or infirmity or other impediments to the conjugal duty of one spouse or the other, and ceases with divorce.


________


Where did this notion of “positive” fidelity – the so-called “conjugal debt” – originate?  Read the following doctrinal material:


________


Jean-Philippe Levy, Cours d’Histoire de Droit Privé


(la Famille) 52-60, 120-23 (1966)


 [In the medieval era,] the problem [of the “conjugal duty”] is treated at length only in the canon law, because . . . this problem concerns morality.  The canon law considers that each of the spouses has a real right on the body of the other.  This idea, which goes all the way back to Saint Paul
, was later developed by the theologians and the canonists.  It is likewise to Saint Paul that one is indebted for the expression “conjugal duty” (1st Epistle to the Corinthians 7:3
) the extent of which the canonists tried to specify, as well as the cases, such as impotence, serious illness, etc,, in which the duty could cease.  Does it cease when one of the spouses makes a vow of continence or, more precisely, enters religious life?  The question was eventually answered in the affirmative, but only on certain conditions: it was necessary that the other spouse consent to it and it was thought that he or she ought to do much the same, that is to say, that he or she, too, enter religious life or, at a minimum, make a vow of continence.


In general the [civil] law [of the medieval era] does not speak of this problem; it is understood.  The most it speaks of is the “conjugal domicile.” . . .  Although the question has never been governed by legislative texts, the jurisprudence has often been required to arrive at decisions that recall those of the canonists. 


________


How do the canonists, who originated this notion of “conjugal duty,” understand it? Read the following doctrinal material: 


________


5 P. Charles Augustine, A Commentary on Canon Law can. 1111, at 325-28 (1919)


Husband and wife, from the moment when the marriage is contracted, have equal rights and duties concerning the acts pertaining to the conjugal life.


This follows from the primary end or purpose of marriage, when is the propagation fo the human race and the education of offspring.  To this end, . . . the two other purposes of matrimony, mutual aid and the allaying of concupiscence, are subordinate.


This primary end, however, cannot be obtained without conjugal intercourse (debitum coniugale). Hence to the right of demanding that debitum there must necessarily correspond the obligation of rendering it.  And since marriage is a bilateral contract, right and obligation are qual in both parties.  It may, of course, happen that one party is deprive of the right of demanding the debitum;  in that case the other is not obliged to render it.  Two cases are mentioned which may suspend or take away the right of demanding the debitum: vow and adultery.


. . .


. . . The right of demanding the debitum is forfeited by adultery, as commonly understood . . . .


A juridical question may arise from the texts of the Decretals [the compilation of canon law texts put together by Gratian in the 12th century] which command a party to render the debitum to the other party when afflicted by leprosy or some other serious or contagious disease.  Is this law binding on the party not afflicted with such disease?  The Decretals would seem to imply that it is, but modern theologians and canonists take the negative view. . . . [T]he texts quoted prove how rigorously mutual right and duty must be taken.  But the case of actual drunkenness must be excepted, because such a state is neither, properly speaking, human, nor fit for a human act like the debitum, and, besides, may prove injurious to offspring.


With regard to the mode of performing the debitum we only add that it must correspond with the primary end of marriage.  Husband and wife are, per se, allowed the copula only for the purpose of bringing forth children.  Yet this purpose need not be exclusively and positively held in view.  It is sufficient that it be not positively excluded.  Hence married persons need not trouble themselves with scruples as to the right intention, as long as they do not employ unlawful means to prevent conception and perform the marital act in accordance with the laws of nature. . . .


________










b} 
Violation

How might one violate this – the positive – duty, i.e., breach the “conjugal debt”?  Aren’t there, as ususal, two ways to sin: first, by deficiency, and second, by excess?  First, review Spaht, pp. 312-33 (Favrot & the cases summarized in § 5.3, i.e., Von Bechman & Shenk); then read the following French jurisprudence and Spanish doctrine:


________


F---- v. Her Husband (Trial Court of Dieppe, June 25, 1970)


Given that, following an unfruitful attempt at reconciliation . . ., Madame F----, who claims that her husband, despite his advanced age, displays a ravenous sexual appetite, treating his wife as an object at his entire, total, and permanent disposition, has, on December 1, 1969, [sought] . . . to obtain the pronouncement of a divorce for the wrongs of her husband;


Given that F----, who contests these allegations, claiming that his wife displays a cantankerous, moody, and egoistical character, has by reconvention sought the pronouncement of a divorce for her wrongs;


. . .


On the principal demand:


Given that it results from the appearance of the parties before the court, which [hearing] proceeded in a tense atmosphere, that F----, despite his 70 years, displays behavior going from tenderness to a most extreme indecency and bestiality;  that he cannot pass near his wife without attempting to caress her, to embrace her, or to lift up her skirt to the end of proceeding to touch her;  that several times each day he pursues her assiduously, covering her with kisses all over her body;  that these aphrodisiacal acts, which appear to F---- to be the most natural that can exist and of which he himself declared, "I amuse myself when I want to amuse myself.  I have done what's normal to do when one is married!," have gotten the better of the health of his wife, to the point that Doctor V----, in an order of October 28, 1969, prescribed for her a calm life and the absence of conjugal relations for the duration of a month;


Given that, even though sexual relations enter into the obligations that result from marriage, one can declare, without displaying prudery (as F---- seems to insinuate), that those relations ought not to be such that they can break the health of the spouses;  that article 212 of the Code Civil, to the contrary, imposes on them a duty of mutual assistance;  that, by requiring relations that are at once frequent and, against nature, are manifestly abusive among spouses of an advanced age, F---- has rendered himself blameworthy of excesses, brutality, and grave injuries, as contemplated by article 232 of the Code Civil, which render impossible the maintenance of the conjugal bond, that there is, as a result, cause for pronouncing divorce between the spouses F----, at the request of the wife and for the wrongs of the husband;


On the reconventional demand:


Given that F---, who originally imputed to his wife a cantankerous, moody, and egoistical character, today maintains his reconventional demand by asserting that the definitive refusal of all sexual life is incompatible with the existence of marriage;


Given that the principal grief of F---- in regard to his wife is of a sexual nature, but that his behavior and his bestial demands are injurious to his wife, who, it should be added, justly calls him a "sex fiend";  that one cannot avail oneself of one's own turpitude;  that there is therefore cause for rejecting the reconventional demand;


For these reasons, THE COURT accepts the principal demand of Madame F---- [and] rejects the reconventional demand of her husband . . . .



________


Jose Luis Lacruz Berdejo & Francisco de Asis Sancho Rebullida,


Derecho de Familia no 96, at 182 (1982)


With respect to the ius in corpus [right in the body] and the right of generation, I believe that we can accept as a good summary of the common points of the law in all the European orders and in our own up through the recent period the exposition of Bromley, according to whom “the mutual right to sexual intercourse continues on when the marriage is consummated, provided that it be reasonably exercised: a spouse is not obligated to submit to demands of the other that are disordered or unreasonable or that can bring about damage to her health.”


________


FH 23.1.  For years Pascal and Julie, husband and wife respectively, had enjoyed what one might call a “varied” sex life: in additional to good old-fashioned vaginal sex, they had, on many occasions, practiced oral sex (both ways) and even anal sex.  But then Pascal underwent a religious 









3} 
Sanction

What’s the “sanction,” i.e., the remedy, for the breach of this duty – the “positive” duty? Read La. Rev. Stat. 9:307.B(6) & CC art. 111; then re-read Spaht, § 5.3, at 133; finally, read Currier, in Spaht, pp. 134-36.








b] 
Reciprocal duty of assistance








1} 
Explication

What does the mutual duty of “assistance” entail? Read Spaht, § 5.3, 1st paragraph, p. 142; then read the following doctrinal material:


________


Orlando Gomes, Direito de Família no 83, at 127-28 (7th ed. 1988)


The mutuum adiutorium of the canonists is considered to be the most important of the matrimonial duties, by virtue of its being the spiritual element that governs and vivifies the marital bond and gives to it the highest ethical value, but this duty is the most variable in terms of the nature of its content. It consists of aid and care. The spouses aid each other mutually in all the circumstances of life, sharing in the sorrows and the joys, one comforting the other in adversity, one caring for the other in infirmity. It is a matter of a duty of an eminently ethical content, one that varies in conformity to the dominant customs.  Some Codes include among the causes for the rupturee of the marital bond [i.e., separation or divorce] the incurable illness of one of the spouses, but others [such as those of Brazil and Louisiana] do not recognize it, but rather presuppose that, in this situation above all others, [the healthy spouse] ought to be more zealous in fulfilling the duty of assistance.


In converting a moral duty into a juridical obligation, the legislation does not forget that its determination cannot go beyond the exterior manifestations of behavior, though investigated facts, that are susceptible of sanction.  The norm on the reciprocal duty of assistance has an eminently relative character, in such a way that, in its application, one must appreciate the conduct of one spouse in relation to the other, to the social environment, to the couple’s past, and to the personal temperaments of the spouses.


The duty of assistance must not be confounded with that of support . . . .  The duty of support consists of economic aid, in contrast to the duty of assistance, which translates itself into obligations to do.  The duty of support, entailing obligations to give, pertains to the domain of the patrimonial relations between the spouses, entailing alimony and other economic performances.



________









2} 
Sanction

What’s the “sanction,” i.e., the remedy, for the breach of this duty? Read La. Rev. Stat. 9:307.B(6) & CC art. 111; then read Spaht, § 5.5, 2nd paragraph, p. 142.








c] 
Reciprocal duty of support








1} 
Explication

What does the mutual duty of “support” entail? Read Spaht, § 5.4, 1st paragraph, p. 137.  Then read the following doctrinal material:


________


4 Ludwig Enneccerus,  Theodor Kipp & Martín Wolff,


Tratado de Derecho Civil: Derecho de Familia § 8, at 53


(6th rev. 1928; Blas Pérez Gonzalez et al. trs. [German to Spanish] 1947)


The legislation includes the duty of support, sometimes among the “personal juridical relations of the spouses” and, at other times, among the “patrimonial law” [of the spouses].


. . .


I. In principle, [each spouse] has to lend support to [the other], in proportion to his position in life, patrimony, and means of income.  It does not matter whether or not [the spouse desiring support] is in necessity, whether or not [that spouse ] can earn his living himself, or, finally, from what social class [that spouse] proceeds. . . .  [I]f the situation of [the supporting souse] is modified, the content of the alimentary duty is likewise modified.  But [the supporting spouse] cannot be required to change his profession solely in order to increase his income, and he can fulfill his duty of alimentation at his present position.


. . .


III. The duty of support between the spouses embraces all the necessities of the common life, including even medical expenses and those of vacation trips . . . . [When one] spouse . . . is guilty of fault, for which the other can pray for a divorce, [this other] alone has a right to demand the support necessary for life.


. . .


IV. The support is provided in the form that corresponds to the common conjugal life. This duty represents, in part, a duty to make in-kind performances (in the country, living includes, at times, clothing [i.e., one spouse may have to make clothing for the other]) and, in part, also a duty to make pecuniary performances (for example, money for the maintenance of the house).


But, if the spouses live separated [in anticipation of terminating the marriage]. . ., the support is provided by means of cash payments during the [time of separation].  It is not uncommon for a provisional judicial resolution to impose on [one spouse] the burden of paying cash support while a judgment of divorce or nullity is pending.  Beyond being obligated for periodic payments, it is possible that, in certain cases, [the supporting spouse] will have to make some special one-time performances, principally for unforeseen and exceptional necessities (repairs to the house, elevated medical expenses, etc.)

________









2} 
Sanction

What’s the “sanction,” i.e., the remedy, for the breach of this duty? Read La. Rev. Stat. 9:291 & CC arts. 111 & 113; then read Spaht, § 5.4, 2nd paragraph through end of that section (including Chi).








d] 
Reciprocal duty of cohabitation (?)

Do the spouses have a duty to “live together” as that expression is commonly used (i.e., to sleep, eat, bathe, entertain themselves and others, etc. under one and the same roof)?  Read the following note:


________


NOTE


Until 1985, Louisiana’s consistent answer to that question had been “yes,” that is, the spouses did have a duty to cohabit.  Article 120 of the Civil Code of 1870, which had its roots in Louisiana’s earlier codes and, beyond them, in even earlier civil-law sources (in particular, the French Code civil), provided that “[t]he wife is bound to live with her husband and to follow him wherever he chooses to reside; the husband is obliged to receive her . . . .”  This provision was repealed in 1985, for the legislature, offended (rightly, in my judgment) by the patent sexism of the provision, could not imagine (wrongly, in my judgment) any other way to remove the offense than to eliminate the provision altogether.


Thanks to the outright repeal of that article, Louisiana is now, on this point as on so many others, isolated within the civil-law world.  That is to say that nearly all, if not all, other civil law jurisdictions still require the spouses to live together.  Is that because the rest of the civil-law world, resolutely patriarchal and hostile or at least oblivious to the cause of women’s liberation, has stuck to the old sexist requirement?  The suggestion is ludicrous: in the civil-law jurisdictions of Western Europe and Latin America, that cause has been carried at least as far as it has in Louisiana.  No, what those jurisdictions did was to adopt a different “solution” to the problem of the old requirement’s sexism than did Louisiana: instead of eliminating the requirement altogether, they simply rendered it “gender neutral.”  Consider these examples: (i) Argentina: Código Civil art. 199 (“The spouse must live together in the same house, unless, due to exceptional circumstances, they see themselves obligated to separate residences temporarily. . . .”) & art. 200 (“The spouses will fix by common accord the place of the residence of the family.”); (ii) France: Code civil art. 215 (“The spouses are mutually obligated to a community of life.  The family residence is at the place that they choose by common accord.”); (iii) Italy: Codice Civile art. 143 (“Through marriage the husband and wife acquire the same rights and assume the same duties. A mutual obligation to . . . cohabitation derives from the marriage.”), art. 144 (“The spouses . . . fix the residence of the family according to the requirements of both and to those prevailing for the family.”), & art. 145 (“In case of disagreement, each of the spouses may apply, without formalities, for the intervention of the court, which . . . [will] attempt to reach an agreed solution.”); (iv) Mexico: Código Civil art. 163 (“The spouses will live together in the matrimonial domicile.  The matrimonial domicile will be considered to be the place established by the spouses by common accord . . . .”); (v) Quebec: Civil Code art. 392 (“The spouses have the same rights and obligations in marriage. . . . They are bound to make a common life.”) & art. 395 (“The spouses choose the family residence together.”); (vi) Spain: Código Civil art. 68 (“The spouses are obligated to live together . . . .”) & art. 70 (“The spouse shall fix the matrimonial domicile by mutual consent.  In case of discrepancy, the judge shall decide, bearing in mind th interest of the family.”)


I wonder if one could argue that, notwithstanding the repeal of former Louisiana Civil Code article 120,  spouses in Louisiana still have a duty to live together (though now on a gender-neutral basis).  Could one do so on the basis of “natural law” theory:  that (i) the legislature cannot repeal civil law rules that are mere restatements of “natural law” rules (a proposition embraced by the Louisiana Supreme Court in Reynolds v. Swain, 13 La. 193 (1839)) and (ii) the spouses have a “natural” duty to live together, at least in the absence of extraordinary circumstances (a proposition supported by tradition, anthropology, and just plain ol’ common sense)?  Or, more simply, could one argue that there is now a “customary” law rule in Louisiana to this effect?  I hope so.  The idea that there can be a marriage, properly so called, in which the spouses are not obligated to live together is about as senseless as the idea that there can be a circle in which there’s no curvature.


________






b) 
Familial authority

Does marriage impose on the spouses any sorts of duties / confer on them any sorts of powers with respect to the direction of the “family” that they’ve founded?  If so, what duties / powers?  Read CC arts. 99, 215, & 216.






c) 
Powers with respect to names

Does marriage alter the names of the spouses in any way?  For example, does the wife’s name “automatically” change to that of her husband?  If not, is each spouse nonetheless authorized to use the other’s name?  Explain.  Read CC art. 100; then read Spaht, § 5.7, at 142.





2) 
Real effects: rights in & powers over “community property”

What effect, if any, does marriage have upon the real rights that the spouses may have brought to the marriage or may acquire during the marriage?  Read Spaht, pp. 146-151 (through § 6.7).  As you read through this material, be sure to read the legislation cited in it, especially the Civil Code provisions.






a) 
In general





b) 
The options






1] 
The “legal regime”







a] 
Classification of community property







b] 
Control of community assets








1} 
General rule: equal, independent powers








2} 
Exceptions:









a} 
Concurrence









b} 
Exclusive control







c] 
Liability for & payment of community obligations







d] 
Termination






b) 
The “contractual regime”




3) 
Adjective effects: interspousal bar to litigation

Can the spouses sue each other during marriage?  If so, are there any limitations?  Read La. Rev. Stat. 9:291.




e 
Dissolution of marriage

Marriage can, of course, be dissolved.  But this dissolution admits of degrees.  The dissolution can be “total,” meaning that the bond between the spouses is totally severed and that whichsoever of the spouses is then alive is free to enter into another marriage.  Or the dissolution can be mere “partial” or “limited,” meaning that the bond between the spouses is only partly severed, so that certain of the effects of marriage (though not all of them) are extinguished, and that the spouses are not free to enter into another marriage.  We will consider each of these possibilities, in turn, below.





1) 
Total dissolution

What are the different possible causes of the “total dissolution” of marriage?  Read CC art. 101; then read Spaht, § 7.1, p. 153.






a) 
Death of a spouse

Here, of course, “death” means not only actual death, but also presumed death.






b) 
Divorce






1] 
Definition

What is “divorce”?  Consider these proposed definitions: (i) from Brazil: Orlando Gomes, Direito de Família no 160, at 274 (7th ed. 1988) (“Divorce is the dissolution of a valid marriage, pronounced during the lives of the spouses, by means of a judicial decision, by virtue of an agreement of wills, the ‘conversion’ of judicial separation, or one of causes exhaustively enumerated in the legislation.”); (ii) from France: 1-3 Henri & Léon Mazeaud et al., Leçons de Droit Civil: la Famille no 1404, at 636 (Laurent Leveneur rev., 7th ed. 1995) (“Divorce is therefore the rupture of the conjugal line pronounced judicially during the lifetimes of the spouses upon the demand of one or both of the spouses.”) (iii) from Spain: Jose Luis Lacruz Berdejo & Francisco de Asis Sancho Rebullida, Derecho de Familia no 119, at 230 (1982) (“‘Divorce’ is the name of the legal institution that permits the dissolution of the bond of matrimony during the lives of both spouses by the effect of a judicial decision.” )







2] 
Historical origins

Whence, historically speaking, did our institution of divorce arise?  Read the following doctrinal material:


________


Jean-Philippe Lévy, Cours de d'Histoire du Droit Privé


(La Famille) 60-66 (1966)


With regard to divorce, periods of liberty have alternated with periods of rigorism.  It is religious ideas that have played the determinative role.  But one should be aware, at the very outset [of this study], that no religion has gone as far as Christianity in the prohibition of divorce.


________


Max Kaser, Roman Private Law § 58, at 247-49


(Rolf Dannenbriig tr., 2d ed. 1968)


In keeping with a Roman marriage being in the nature of a social fact, divorce (divortium) was not a juristic act any more than was the conclusion of marriage, but was a factual, private process which was neither dependent on fixed grounds of divorce nor was it judicially controlled. Roman divorce consisted in the termination by one or both of the spouses, with the intention to end the marriage, of the joint matrimonial life.


Until the end of the classical period this freedom of divorce was held to be an inviolable principle which followed from the nature of marriage: libera matrimonia esse antiquitus placuit; agreements not to divorce or for a penalty in the event of divorce were void (Alex. C. 8. 38. 2). This freedom of divorce was at first restricted only by penal sanctions under sacral law in the event of abuse, and furthermore, by the censorial supervision of morals; later economic considerations played a part, because the husband had to return the dowry (for details vid. infra, § 59 II 6).


The law of divorce descended from the case of the unilateral repudiation (repudium) of the guilty wife by the husband, as a result of adultery or other serious misconduct. Evidence of this are the customary formulae for divorce which allegedly stood even in the XII Tables (4. 3): baete foras (go away); tuas res tibi habeto; the taking back of the keys. The first instance of a divorce of the innocent wife has been transmitted from the third century B.C. (on the ground of childlessness; cf. Gell. 4. 3. 1 et seq.). A divorce declared by the wife is probably of a still later date.


From quite early times there was no longer any necessity for the consent of the paterfamilias of one of the spouses or of the wife’s tutor. Until into the Principate the wife's paterfamilias could dissolve her marriage by taking her back to his house, vid. ante, VI 2.


Even during the classical period there existed no requirement of form whatsoever for the declaration of divorce (repudium).  It was common, but not prescribed, for the divorcing spouse to send this declaration by messenger (nuntium remittere). — The presence of seven witnesses required under the lex Iulia de adulteriis (Paul. D. 24. 2. 9) concerned only divorces for adultery, and was there justified by special reasons.


If the wife stood under manus, apart from divorce, the termination of this power was needed. For this purpose remancipatio, a composite formal act, was developed, probably after the time of the XII Tables: the husband (or his paterfamilias), by mancipatio fiduciae causa, transferred the woman to her previous paterfamilias or a trustee who then released her by manumissio; G. 1. 115; 137.


. . .


Under the influence of the Christian dogma of the indissolubility of marriage the picture of Roman divorce changed radically during the postclassical period . . . .


________


Jean-Philippe Lévy, Cours de d'Histoire du Droit Privé


(La Famille) 60-66 (1966)

[1.
Law of] The Late [Roman] Empire

Christianity provoked an energetic response against these usages [free and rampant divorce].  As the first Christian Emperor, Constantine, wrote: “[hereafter] one will no longer repudiate [one’s spouse] lightly or on the basis of feeble pretexts.”  Repudiation was available only for grave causes (a rather modern idea at such an early date), and the list of these causes was greatly reduced: it included only true crimes and the adultery of the wife.  The list was slightly elongated by Theodosius II and Valentinian III.  Finally, Justinian reworked the entire matter in his Novella 117, Chapters VIII and IX.


1 Divorce (divortium) by mutual consent was forbidden, except when bona gratia () took place.  It was a question of a cause that was not imputable to the fault of either of the spouses, for example, a vow to enter into religious life, impotence, or absence. . . .  Outside of these cases, divorce by mutual consent was forbidden by Justinian.  But this measure was too mature for the state of the mores of the time.  Upon the death of Justinian (565), his successor, Justin II fully re-established the liberty of divortium by mutual consent (Novella 140).


2 Repudiation (repudium) was permitted only ex justa causa (for just cause), that is to say, for the fault of the other spouse.  The list of faulty acts that authorized one to repudiate one’s spouse was limited and fixed.  It was a little longer than that of Constantine: one finds there crimes or diverse sorts of misconduct.  Then, outside of [suffering] divorce . . ., the wrongdoer was threatened with diverse punishments.  If the repudiation was. . . sine ulla causa (without legitimate cause), it was prohibited.


3 Sanctions.


The sanctions [for wrongful divorce or repudiation] were applied, first of all, to those who divorced or repudiated [their spouses] outside of the legal causes.  But the sanctions were applied equally to a party at fault who had been repudiated for just cause.


These sanctions never consisted of the nullity of the divorce.  If the judge intervened, it was not to pronounce the divorce; it was after the fact.  And in any case the divorce subsisted.  The sanctions were corporeal and pecuniary. [Here are some of] the corporeal sanctions: Justinian decided that an adulterous wife would be placed in perpetuity in a convent and that she who had repudiated her husband without just cause could not remarry for a period of five years.  The pecuniary punishments, however, were the more important.  The husband had to return the dowry to the wife, to execute his donation proper nuptias, and, beyond that to pay her an indemnity up to the limit of 1/4 of his goods.  Conversely, the wife lost her dowry and her donation propter nuptias and, sometimes, a part of her personal goods. . . .

[2.]  Ancient French Law

Let us pass now to the Frankish epoch, the law of which is rather confusing.  It ended up being profoundly modified by the canon law, which, for several centuries up until the Revolution, established the indissolubility of marriage.  Let us note, in passing, the exceptional character of the Frankish legislation.  Though it appears to us to be commonplace [because we are familiar with the canon law], in reality no other [secular] legislation has ever forbidden divorce entirely.  Only the canon law itself has gone farther.


[a]. 
The Formation of the Canon Law Theory of the Indissolubility of Marriage.

The point of departure for this [doctrine of] indissolubility is found in the Gospels, when Christ declares, “What God has joined together, let no man separate.”
  In addition, marriage was [considered to be] a sacrament, one that marks the spouses with a divine sign that cannot be effaced.


Nevertheless, [the doctrine of] total indissolubility was not consecrated until around the year 1200.  On the one hand, traditional usages, [built up] through the centuries, greatly resisted it.  On the other hand, in one of the Gospels themselves–Saint Matthew–, there was an exception: divorce appeared to be possible in the case of the adultery of the wife.
  Two currents [of thought] reigned in the early Church.  The one, more lenient, admitted divorce in the case of adultery.  That was the position of, for example, Tertullian and John Chrysostom.  The other, to the contrary, represented to some extent by Saint Augustine, favored the total and absolute prohibition of divorce in all cases.


The capitularies of the middle of the 8th century, rendered after councils had been held at Soissons, Compiègne, and Verberie in the presence of legates of the Pope, were still, in some sense, “transactional.”  Divorce was admitted, if not in the case of adultery (for, in that case, the husband could rid himself of her by killing her), then at least when the spouse had committed other faults, not to mention the possibility of a separation without fault in the case of leprosy, impotence, and the entry into  the religious life of one of the spouses.  The other spouse could then remarry.


The turnabout is situated at the beginning of the 9th century.  After Hincmar of Reims, all the authors began to pronounce themselves in favor of indissolubility.  Gratian, with much embarrassment and after many hesitations, wrote that he who had hunted down his adulterous wife could not remarry.  His contemporary Peter Lombard was clearer still.  This restrictive conception triumphed at the beginning of the 13th century with Pope Innocent III.  From that point, divorce disappeared.  The word divortium subsists, but it refers only to the nullity of the marriage or yet to legal separation.  This doctrine was to be forcefully reaffirmed in the 16th century by the Council of Trent in response to objections from Protestants, and it has been maintained up through the 20th century and the Second Vatican Council.  It will be noted that the Eastern Church of the Greek rite has kept divorce for grave causes, most notably, for adultery, in conformity with the most liberal tradition of the ancient Fathers of the Church.


[b]. 
Legal Separation.

This rigorism was accompanied by some temperaments.  Nullity of marriage, which was pronounced rather liberally, constituted in some sense a safety value.  But the mor important temperament consisted of the creation of legal separation.  This institution was invented by the decretalists of the 12th century, in particular, by Pope Alexander III, with a view, first of all, to reconciling contrary [canon law] texts, some of which admitted divorce and other of which forbade it completely.  What was permitted, in the view of the reconcilers, was only the institution that was to take the name divortium quoad thorum, literally, “separation as to the bed,” or, in French, separation of body.


1 For what “causes” was legal separation admitted?  The essential cause was the adultery of one spouse or the other.  At the end of the 14th century, officials in Paris pronounced legal separation in this case only, whereas officials in other ecclesiastical jurisdictions pronounced in more widely.  Other cases were admitted little by little: heresy or apostasy of one of the spouses; plotting by one against [the life of] the other, a cause that ended up being interpreted widely to encompass every particularly grave brutality.  As for mutual consent, it was accepted as a cause of legal separation only when its purpose was to permit one of the spouses to enter religious life or to join the clergy or yet when it was accompanied by a vow of continence.  This institution corresponds to the divortium bona gratia of Justinian.


2 Legal separation, differently from Roman divorce, was not a purely private act.  It had to be pronounced by a judge of the Church following an in-depth inquest.


3 The effect of legal separation was to suppress the conjugal duty and the obligation of cohabitation.  But the marriage bond and sacrament subsisted, and the separated spouses could not remarry.  That is the essential difference between legal separation and divorce.


[c]. 
The Reintroduction of Divorce.

Starting in the 16th century, the indissolubility of marriages was attacked by the Protestants, who did not see in marriage a sacrament.  What they wanted was not at all liberty to divorce, but rather only the possibility of divorce in certain limited cases that corresponded closely to those of legal separation.  The transactional solution of legal separation did not appear to them to be valid, and Luther caricatured it by saying that it what it allowed to subsist was “a marriage in painting and in dream.”  In France, divorce was not reintroduced until the Revolution.


1 It was by the decree of September 20, 1792, enacted on the day of its dissolution, that the Legislative Assembly reestablished divorce, giving as its reason that marriage was only a civil contract, as the Constitution of 1791 had proclaimed.  Divorce was allowed for three causes.  First, the mutual consent of the spouses, following diverse attempts at reconciliation and a trial separation.  Second, the incompatibility of humor or of character, according to certain requirements.  Finally, there was divorce for any of several legislatively-determined motives.  Seven such motives were recognized: those that are currently admitted in French law and a certain number of others, such as dementia, abandonment, absence, and emigration.  Correlatively, legal separation was suppressed.  This regime subsisted only a dozen years.


2 With the Code Napoléon a limited reaction was produced.  One finds there only the three current causes for divorce (conviction, brutality or grave injury, and adultery) and divorce by mutual consent.  As a measure of compromise, the Code Napoléon reestablished legal separation, but with an important temperament: it could, at the end of a three-year delay, be “converted” into divorce.


With the Restoration [a few years later], the reactionary movement went much farther.  A law, enacted in 1816, proclaimed that divorce was abolished in France.  It was only in 1884 that the Third Republic renewed the Revolutionary tradition on this point, as it did on so may others.  Divorce was then reestablished [as it had been before], except for divorce by mutual consent.  This state of the law has not changed noticeably since then.


________

Then read Spaht, § 7.2-7.7, pp. 153-56.  Then read the following doctrinal material:


________


John de Witt Gregory et al., Understanding Family Law 222-26 (2d ed. 2001)

I. 
Fault Grounds for Divorce and the No-Fault Revolution

Historically, public policy in the United States has placed considerable value on the institution of marriage and has discouraged divorce except in extreme circumstances. Regulation of both marriage and divorce in this country has reflected this perspective. A 1945 Virginia case, Jacobs v. Jacobs, illustrates the prevailing judicial philosophy of the mid-20th century. The Virginia supreme court declared that it could not guarantee a happy relationship, but would only cancel the parties' errors of judgment upon a serious, statutory marital breach.


This country, as well as earlier societies, traditionally regarded divorce as a statutory remedy available exclusively to an innocent spouse whose partner has caused the breakdown of the marriage by committing some enumerated type of egregious marital fault. American law borrowed the traditional fault grounds which English law had developed for application in divorce a mensa et thoro and applied those grounds to absolute divorce. Under this system, a guilty spouse could not obtain a divorce, nor would a court award a divorce when both spouses were found to have contributed to the marital breakdown. Accordingly, the grounds for marriage dissolution originally were narrow and few. Adultery, extreme cruelty, and desertion by a spouse commonly were considered by most state legislatures to constitute serious enough injuries for awarding the innocent spouse a divorce. The statutory lists of marital fault became expanded in many states to include insanity, conviction of a crime, habitual drunkenness and drug addiction, and other perceived evils. 


Because divorce itself was discouraged, very strict and specific proof of fault was required for dissolving a marriage. Unlike other civil actions, the plaintiff in a divorce case could not merely receive a default judgment without proof that the other spouse had in fact committed the enumerated wrongs. A divorce case could be dismissed for insufficient evidence, and many jurisdictions employed divorce referees to assure that the alleged facts had actually occurred. As a result, many couples in unhappy marriages fabricated fault grounds and resorted to perjury, often with the assistance of legal counsel. Others left the jurisdiction to obtain a divorce in a state with more liberal divorce laws. to The subversion of state divorce laws led to corruption of the legal system and disrespect for divorce attorneys and their practices.


Critics of the fault-based divorce system in the fields of both law and the social sciences long contended that divorce should be viewed as a regrettable but necessary legal consequence of a failed marriage. Furthermore, those critics argued, the breakdown of the marital relationship usually resulted from the incompatibility and irreconcilable differences of both spouses, rather than the unilateral "fault" of one "guilty" spouse. No convincing data existed to demonstrate that liberal divorce grounds would generate unstable marriages or that strict divorce laws prevented or reduced the incidence of marital discord. By the second half of this century, a strong movement had formed, demanding that the legal system allow failed marriages to be dissolved in a peaceful and honest manner.


Widespread divorce law reform began in the United States in the 1960s and 1970s, culminating in what has been referred to as the "divorce revolution."  No-fault divorce legislation began in 1966 when a California Governor's Commission recommended that divorce grounds be limited to "irremediable breakdown" and insanity. That recommendation became the law of California in 1969.


Noting a "virtual unanimity as to the urgent need for basic reform," and describing the fault-based divorce ground system as "an unfortunate device which adds to the bitterness and hostility of divorce proceedings," the National Conference of Commissioners on Uniform State Laws proposed the Uniform Marriage and Divorce Act [UMDA] in 1970.  The UMDA attempts to "reduce the adversary trappings of marital litigation" and encourages divorcing parties "to make amicable settlements of their financial affairs," in part by designating the no-fault ground of irretrievable breakdown of marriage as the sole ground for divorce.  The American Bar Association approved the UMDA and recommended its passage by the states in 1974.


Section 302 of the UMDA currently provides that a court shall enter a decree of dissolution of marriage when it finds that the marriage is "irretrievably broken." The Act mandates that legal conclusion when either the parties have lived separate and apart for more than 180 days or there exists "serious marital discord" adversely affecting the attitude of one or both of the parties toward the marriage.


By 1985, all states had adopted some from of no-fault divorce, either by designating a no-fault ground as the exclusive basis for divorce or by adding such a provision to existing fault grounds. Currently, some states have adopted irreconcilable differences or irretrievable breakdown as the sole ground for divorce, while an additional 20 states list one of those grounds in addition to traditional fault-based grounds. The remaining states provide for a no-fault type divorce based on living separate and apart for a stated period of time, in addition to traditional fault-based grounds. 

II. 
Current Divorce Concerns and Statistics

Although divorce was once relatively rare in the United States, it is now commonplace. During the decade between 1970 and 1980, the divorce rate more than doubled, and more than a million divorces currently are granted each year, a figure that has remained fairly constant throughout the 1980s and 1990s.  An estimated one-half or more of American marriages will end in divorce.  The average duration of marriage was seven years in 1987and remarriage of divorced persons accounts for nearly one-half of the marriages in this country.  The continuing high divorce rate is one of the most dramatic alternations in contemporary American family life.


According to one judge, "Approximately half of all the civil cases heard in the major state courts involve domestic matters. . . . It is not surprising, therefore, that a state civil court's most important function, at least with respect to the number of lives touched, is in the resolution of family matters."


With no-fault divorce now available in all states, divorce litigation has largely shifted from moral issues to economic controversies, primarily property division and child and spousal support, and to child custody disputes. Large law firms are increasingly involved in family law practice with their more prosperous clients, whose divorce actions often require corporate and tax advice as well as the more traditional aspects of family  ADVANCE \d 0law. 


Most divorcing Americans, however, are not affluent, and some commentators have criticized the negative financial impact of no-fault divorce legislation on persons in lower economic brackets. Sociologist Lenore Weitzman, for example, has documented the severe economic impact of no-fault divorce on women and children. Weitzman concluded that genderneutral rules have falsely assumed that women are equally capable of earning adequate livings as their former husbands following divorce. The results have deprived divorced women, especially older homemakers and those with small children, of the legal and financial benefits that the old law provided.  While Weitzman does not advocate a return to the traditional fault-based divorce system, she urges that the new law reflect "a continuous process of correction and refinement . . . to follow through on the road to fairness, equity, and equality in the legal process of divorce."


Uncomplicated, no-fault divorce has also been charged with having a negative impact on children of divorced parents. Without significant safeguards, no-fault laws may contribute to long-term psychological damage to the children of divorce.


The American Law Institute has proposed a financially based "Principles of the Law of Family Dissolution: Analysis and Recommendations" that argues for the total abolition of all fault-based factors in marital dissolution. Some recent commentators, on the other hand, have argued that fault factors still serve a legitimate function in contemporary society.


In summary, the no-fault divorce revolution is still undergoing reassessment and modification in an attempt to meet the current and future needs of our changing society.

________







3] 
Occasions for divorce

Our law recognizes a number of situations in which one or the other or both spouses may obtain a divorce, what one might call “occasions for divorce.”  Some of these situations give rise to a right of divorce regardless of the kind of marriage in question, be it an at-will or a covenant marriage; beyond these “common “ occasions for divorce, there are still others that are specific to one or the other kind of marriage.








a] 
Occasions for divorce applicable to all kinds of marriage, both “at will” and “covenant”

The only “common” occasions for divorce – there are only two – both entail acts of “fault” by a spouse.  What are these acts of fault?









1} 
Adultery

Re-read CC art. 103(2).  What is “adultery”?  How does one prove it? See supra pp. 88-89.


WARNING: The hypothetical that follows contains “adult” material.

FH 24.  Yesterday Willy, husband of Hilda, was a very naughty boy.  First, he engaged in vaginal intercourse with his assistant Jennifer.  Then, he permitted his other assistant Monica to perform oral sex on him (fellatio).  Next, he performed oral sex on Monica (cunnilingus).  Then, he performed anal sex on Barney. Next, Barney performed anal sex on him.  Then, he engaged in vaginal sex with Daisy, Barney’s cow.  Next, he permitted Monica to fondle (with her hands only) his genitals until he reached orgasm.  Then, he fondled Monica’s genitals (with his hands only) until she reached orgasm.  Next, while talking with Monica on the phone, he fondled (with his hands only) his own genitals until he reached orgasm.  Then, while looking at some “nude” photos of Jennifer, Monica, Barney, and Daisy, he fondled (with his hands only) his own genitals until he reached orgasm.  Next, he had “vaginal” intercourse with Penelope, a life-size, inflatable, more-or-less anatomically-correct plastic (human, female) doll.  Then, he fondled (with his hands only) Monica’s breasts until she was quite aroused.  Finally, he stripped naked and jumped into bed with his lawyer Janet, with the intention of having goodness-knows what kind of intercourse with her, but, apparently exhausted from his other sexual encounters and having no Viagra on hand, was unable to get an erection, at which point he and Janet just rolled around on and over each other, their genitals often touching, but no penetration every occurring, for about half an hour.  Can Hilda now divorce Willy on the ground that he has committed adultery?  If so, through which act(s), exactly, did he commit it?  Why?









2} 
Serious felony

Read CC art. 103(3); then read Spaht, § 7.10, at 165-67 (including Nickels); then read the following doctrinal material, which interprets the revised version of the apparent source of our article 103(3), i.e., French Code civil art. 232
:


________


3 Gabriel Baudry-Lacantinerie et al.,


Traité Théorique et Pratique de Droit Civil: des Personnes

nos 62, at 38-38, & 65-67, at 41-42 (2d ed. 1902)


62. New article 232 provides: “The condemnation of one of the spouse to an afflictive and infamous punishment will be for the other a cause for divorce.” It is a peremptory cause, as is adultery.  The pronouncement of a divorce cannot be refused once the fact of the condemnation is certain. [The rationale behind this rule is that] it is undesirable that the spouse of the condemned can be forced to remain chained, by the line of marriage, to a being that the society, by noting his infamy, has cut off from its heart, morally speaking.


It is necessary that the condemnation have been pronounced by a French repressive jurisdiction.  In fact, foreign repressive judgments are not received for application in France. . . .


. . .


65. The condemnation to an afflictive and infamous punishment for a cause for divorce only when it has become definitive.  In other words, it is necessary that the condemnation not be vulnerable to the “ordinary” modes of review and, by this word . . ., one must understand the modes that are normally open, such as the opposition [rough equivalent of a motion for a JNOV], the appeal, and the pourvoi en cassation [equivalent to certiorari] . . . . 


. . .


66. The spouse who has experienced a condemnation to an afflictive and infamous punishment cannot oppose the rendition of a divorce judgment on the ground that he has served his sentence or that it has prescribed or that, by way of grace, he has obtained a complete remission [pardon] or a commutation of his sentence: the infamy attached to the condemnation nonetheless subsists.  It would be different if the condemned had been rehabilitated [cleared] or granted an amnesty, because rehabilitation and amnesty efface the infamy that attaches to the condemnation.


67. The text provides: “The condemnation of one of the spouses.” Thus, . . . a condemnation prior to the marriage could not serve as the basis for a divorce demand.  But as long as the condemnation is pronounced during the marriage, it does not matter whether the crime was committed before or after [the marriage was celebrated].


________


FH 25. Not long ago, Olide, husband of Clodice, was convicted of aggravated armed robbery and was sentenced therefor to life imprisonment at hard labor.  His case is now on appeal to the Third Circuit.  Before the appeal is decided, Clodice sues Olide on the ground that he has been convicted of a crime and sentenced to imprisonment at hard labor.  Olide responds by filing a declinatory exception of “prematurity,” arguing that Clodice will not have grounds for divorce until his conviction and sentence are affirmed on appeal.  Does Olide’s exception have merit?  Why or why not?


FH 25.  Not long ago, Olide, husband of Clodice, was convicted of aggravated armed robbery and was sentenced therefor to life imprisonment at hard labor.  But before he served even day one of his sentence, the Governor granted him a full pardon.  Clodice, humiliated by the whole affair, wants to divorce Olide.  Can she now divorce him?  Why or why not?


FH 25. The same as before, except that, this time, Olide’s conviction and sentence are overturned on collateral review (federal habeas corpus) on the ground that the police who had investigated the crime and the District Attorney who conducted the prosecution had “framed” Olide.  Upon his release, Olide sues the Gueydan City Council (employer of the police) and the District Attorney’s Office for damages for false arrest and malicious prosecution.  The evidence of the authorities’ collusion is so great that defendants, instead of contesting the suit, simply offer him “whatever he wants” to settle.  Olide takes a cool $1,000,000.  What result now?  Why?








b] 
Occasions for divorce applicable to particular kinds of marriage








1} 
“At will” marriage

Of the distinctive occasions for divorce in an at-will marriage – there are only two – , neither entails fault by a spouse.  Thus, we encounter, here, a truly “no fault” form of divorce.










a} 
Living separate and apart before the petition is filed

Read CC art. 103(1).  The read Spaht, §7.11, at 167-72 (including Adams).


FH 26. Several years after Jean Sot and Flo had wed, Jean Sot developed full-blown schizophrenia, which required that he be placed in the state mental hospital in Jackson.  Nine months later Flo, convinced that Jean Sot would never recover, decided she’d best “get on” with her life.  And so, she sued Jean for a divorce under CC art. 103(1), alleging that they’d already lived separate and apart for six (6) months.  What result?  Why?


FH 27. Several years after Ti-Boy and Desirée had wed, Ti-Boy lost his job.  In search of work, he left Gueydan and moved to New Orleans.  Time went by.  Three months later, Ti-Boy finally returned home for a visit, during which time he ate lunch with Desirée, cleaned up the yard, and picked up some papers; he and Desirée did not, however, have sexual relations and he didn’t even stay the night, though he did, at least, kiss Desirée good-bye. Three months after that, he returned home again, this time to pick up his shotguns and Cajun music CDs.  Again, however, there was no sex and he did not stay the night, though he did, at least, hug Desirée good-bye.  Three months later still, he returned home, this time to file suit against Desirée for a divorce under CC art. 103(1).  What result?  Why?










b} 
Living separate and apart after the petition for divorce is filed

Read CC art. 102.  Read Spaht, § 7.12, pp. 174-76 (including Tomeny & Daigle) & pp. 183-185 (including Parker).


What’s meant by the expression “rule to show cause” as used in CC art. 102?  Like every other “rule to show cause,” this one is, first of all, a kind of “contradictory motion” (as is, for example, a motion for judgment on the pleadings or a motion for summary judgment), see CCP art. , one in which the movant asks the court for “[a]n order [or] decree . . . commanding [the other party] to appear as directed, and present to the court such reasons and considerations as [that party] has to offer why a particular, order, decree, etc., should not . . . take effect, or be executed, as the case may be, Black’s Law Dictionary (entries for “rule to show cause” and “show cause order”).  In the case of CC art. 102, the “rule to show cause,” which is directed to the opposing spouse, orders him to appear in court to explain, if he can, why the divorce requested in the petition should not be granted.  Of course, given the prerequisites for divorce under CC art. 102, the only possible explanation that might be offered in opposition to the petition are that the parties had not, in fact, lived “separate and apart” for six months prior to the filing of the “rule.”


What “showing” (i.e., proof, evidence) must be made before the court may grant a petition for a CC art. 102 divorce?  The answer is provided in CCP art. 3956:

Art. 3956.
Evidence of facts in divorce action

The facts entitling a moving party to a divorce under Civil Code Article 102 may be established by:

(1) The petition for divorce.

(2)
(a) The sheriff's return of service of the petition.

(b) The sheriff's return of service of the petition showing personal service on the defendant if the parties were living together at the time of the filing of the petition.

(c) The return receipt when service is effectuated pursuant to R.S. 13:3204.

(d) Waiver of the service of petition.

(3) The rule to show cause and the affidavit required by Code of Civil Procedure Article 3952.

(4) The sheriff's return of service of the rule, or by a waiver of that service.

(5) The affidavit of the mover, executed after the filing of the rule, that the parties have lived separate and apart continuously for at least one hundred eighty days prior to the filing of the rule to show cause and are still living separate and apart and that the mover desires to be divorced.

FH 28. A few years after Jeff and Oline had wed, they began to have “trouble,” stemming, in the main, from Oline’s perception that Jeff, as she put it, had been “taking me for granted.”  And so they began to see a counselor.  At first, things seemed to improve.  But then, like a bolt out of the blue, Oline announced that she was “moving out” and was “filing for divorce.”  When Jeff asked her why, Oline simply said, “I’m just not happy in this marriage any more” and “I just don’t feel about you the way I used to.”  The very next day, as Oline moved out of the house and into her apartment, her attorney filed a petition for divorce on her behalf.  On the advice of her attorney, Oline then asked Jeff to “waive service of process” in writing, and he, fearful of antagonizing her, obliged.  One hundred eighty (180) days to the day after Jeff waived service of process, Oline’s attorney filed a “rule to show cause,” asking that Jeff be ruled into court to show, if he could, why Oline’s petition for divorce should not be granted.  Jeff, who was representing himself pro se, then filed a document entitled “response” in reply to the rule, in which he contended that Oline’s petition should not be granted because she had “failed to prove that I did anything that would justify ending our marriage: she hasn’t shown that I committed adultery; that I abused her or any member of her family physically, or even emotionally; that I failed to fulfill my husbandly duties to her; that I even offended her in any way, etc.” Jeff further complained that “if either of us has done anything wrong, it’s Oline: by divorcing me, she’s breaking the vow she made to me to be my wife ‘til death us do part’.” What should – must – the court do with Oline’s “rule”?  Why?


FH 28. The same as before, except that, this time, Oline has begun to have second thoughts as the 180-day deadline draws nigh.  In particular, she’s discovered that she doesn’t much like living alone and, looking ahead to the future, she’s begun to fear (i) she won’t be able to find another man as “good” as Jeff (the men she’s dated so far – yes, she started dating before the divorce was final – have not exactly impressed her) and (ii) she won’t like being poor (her income pales in comparison to Jeff’s).  And so, her attorney does not file a rule to show cause once the deadline arrives.  Instead, she calls Jeff, informs him of the change in her thinking, and invites him to dinner at her apartment to “talk things over.”  Jeff’s response is “Let me think about it and I’ll get back to you.”  First thing the next morning, Jeff hires an attorney, who, at Jeff’s direction, that very afternoon files a rule to show cause why a divorce judgment should not be granted.  When Oline is served with Jeff’s rule, she is, of course, shocked and hurt.  In an attempt to thwart Jeff’s rule, she then directs her attorney to move the court for a “voluntary dismissal” of her petition.  What should – must – the court do now?  Why?


FH 28. The same as FH 28, except that, this time, Jeff does file a rule to show cause and Oline doesn’t file a motion for voluntary dismissal.  Instead, the status quo just continues (i.e., Oline’s divorce petition remains pending), and continues, and continues.  Two years pass.  Then Oline, having finally decided to “go through with it” (i.e., the divorce), files a rule to show cause.  Jeff opposed the rule, arguing that Oline had “abandoned” her petition for divorce and requesting, on that basis, that the petition be dismissed.  What should – must – the court do now?  Why?


________


NOTE


Thanks to the enactment of CC arts. 103(2) and 102, which occurred in 1990, Louisiana has the dubious distinction of having one of the most liberal divorce regimes in the United States (where only a minority of states allow divorce for “living separate and apart” for a specified period of time without more) and of having the single most liberal divorce regime in the “Western” part of civil-law world.
  Not even the highly secularized and arguably post-Christian jurisdictions of the Netherlands and France permit spouses to terminate their marriages as whimsically as does Louisiana (that is, without the consent of the other spouse and for no reason at all).


To obtain a divorce in the Netherlands, the petitioner (even if the other spouse does concur) must allege and then prove that the marriage is “broken in a durable fashion.” Dutch Civil Code arts. 151 & 154.  Even if the petitioner can make that showing, however, the petition will be denied if the defendant can prove that “the durable break is, in a preponderant measure, imputable to the spouse who has made the demand.” Id. art. 152.  In any event, the judge cannot issue a divorce judgment until he has “acquired the conviction that any reconciliation is excluded.” Id. art. 156.


To obtain a divorce in France, the petitioner (if the other spouse does not concur and if the other spouse is not guilty of fault) must allege and then prove that there has been a “prolonged rupture of their common life.” French Code civil art. 237.  To meet his burden of proof, the petitioner must show, among other things, that the spouses have lived “separate in fact for six years” (!). Id.


________









2} 
“Covenant” marriage 

Of the occasions for divorce that are unique to covenant marriage, all but one entails fault by a spouse.










a} 
Occasions entailing “fault”

Read La. Rev. Stat. 9:307.A(1)-(4) & (6) & B(6); then read Spaht, § 7.14, pp. 185-91.  As Professor Spaht points out in this part of her text, the law regarding the grounds for divorce in a covenant marriage reproduces, with some variations, the law regarding grounds for divorce in a standard marriage as it stood prior to 1990.  Here’s a little snippet of the voluminous jurisprudence in which that old law was interpreted and applied, one that’s fairly representative of the whole:


________


Saacks v. Saacks, 612 So. 2d 925 (La. App. 4th Cir. 1993)


The matter before us comes from a trial court judgment granting a legal separation of Sandra and Jay Saacks based upon mutual fault due to cruel treatment. Sandra Saacks, the plaintiff, appeals to this Court, claiming that the trial court was in error for finding her at fault.

 Sandra Perret and Jay Saacks, a police officer, were married in 1969. They had two daughters, Stacy and Sherry Saacks, both of whom were majors at the time this matter went to trial. On May 22, 1989, Sandra Saacks filed a petition for separation based on cruel treatment by Mr. Saacks, which rendered their living together insupportable. Mrs. Saacks further requested a temporary restraining order prohibiting Mr. Saacks from harassing Mrs. Saacks at her home or place of employment, and prohibiting him or his agents from alienating community assets. In June of 1989, the couple reconciled.


On December 6, 1989, Sandra Saacks amended her May 22, 1989 petition for separation to include allegations of an adulterous affair by her husband, further cruel treatment by Mr. Saacks consisting of repeated arguments since their reconciliation and a failure by Mr. Saacks to inform his wife of his whereabouts, and physical threats and violence by Mr. Saacks causing Mrs. Saacks to leave the matrimonial home. In her amended petition, Mrs. Saacks prayed for immediate divorce, based on Mr. Saacks' infidelity, or alternatively, legal separation, based on Mr. Saacks' infidelity and/or cruel treatment. Again Mrs. Saacks requested a restraining order preventing Mr. Saacks from harassing her at home or at work and preventing Mr. Saacks or his agents from depleting or alienating marital property. Mrs. Saacks further asked for alimony pendente lite and a judgment finding her free from fault so that she may later seek permanent alimony. Mrs. Saacks also asked that she be given occupancy of the family home in Chalmette and that Mr. Saacks be ordered to vacate the premises.


On December 8, 1989, the trial judge granted Mrs. Saacks a temporary restraining order against her husband, prohibiting him or his agents from physical abuse or harassment of Mrs. Saacks at her residence or place of employment and prohibiting him or his agents from alienating or encumbering any of the community assets. Furthermore, Mr. Saacks was ordered to show cause why a preliminary injunction should not be issued against him, and why he should not be evicted from the matrimonial home.


Mr. Saacks, on December 27, filed an answer and reconventional demand. In his answer, Mr. Saacks denied ever having an extramarital affair or physically striking his wife. His reconventional demand alleged cruelty on the part of Mrs. Saacks: that she continually and without provocation argued with him, that she ridiculed and embarrassed him in public, and that she physically harmed him by throwing objects at him in private and in public.


A hearing was held on March 27, 1991, at which Mrs. and Mr. Saacks, Alan Jaeger, Thomas Gray, Philip Aleshire, and Albert Spiess testified. Sherry Saacks, the daughter of Sandra and Jay, also testified at a later date. The testimony revealed an extremely bitter breakup between Sandra and Jay Saacks with numerous arguments which often became physically violent. Much of the testimony conflicted as each party attempted to blame the other while making him or herself appear blameless.


After hearing the seemingly endless testimony of this couple's breakup, the trial court found both parties at fault, and granted a legal separation based on mutual cruelty. The trial judge explained in his reasons for judgment that the testimony of the witnesses were conflicting and inconsistent, specifically noting the testimony of the Saacks' daughter, Sherry, as "prompted by her feelings of love or displeasure toward the respective parents at the specific time of testimony and other statements under oath." The trial judge concluded that "the matter reflects classic examples of mutual fault as the cause for separation." Since that judgment, Mrs. Saacks has filed for, and has been granted, a divorce based upon living separate and apart from Mr. Saacks for over a year. Mrs. Saacks now appeals the trial court judgment which granted the legal separation, arguing that the trial judge was in error for finding her at fault. Mr. Saacks does not appeal the judgment which found him also at fault.


Louisiana law is clear that a trial court's finding of fault in a divorce or separation proceeding is a factual determination deserving of much deference by this Court and which should not be disturbed absent manifest error. To be legally at fault a spouse must be guilty of cruel treatment or excesses which compel a separation because the marriage is insupportable.


Because only Mrs. Saacks appealed, the sole issue before us is whether there was ample evidence to support the trial court's finding of fault on her part, which thereby made the marriage insupportable.


At the hearing, evidence was presented alleging numerous actions by Mrs. Saacks which support a finding of cruelty on her part. Testimony from Mr. Saacks, as well as other witnesses, indicated that Mrs. Saacks began many of the couple's arguments, that Mrs. Saacks frequently became abusive and excessively hostile after having a few drinks, and that on several occasions she physically injured her husband, once by throwing a flower arrangement at him and again by striking him in the head drawing blood. Furthermore, Mr. Saacks testified that on one occasion, Mrs. Saacks called his office and falsely reported that his father had suffered a serious heart attack. When Mr. Saacks returned home, after driving well over the speed limit with his police lights and siren on, he found her on the couch laughing at the cruel joke she had played on him. Other testimony alleged that Mrs. Saacks began several arguments in public, and that she was once asked to leave a restaurant because of the commotion she was creating. Even Al Jaeger, Mrs. Saacks' employer, who was called to testify on her behalf, admitted during cross-examination that he recalled Mrs. Saacks being referred to by her colleagues as "Dr. Jekyll and Mr. Hyde" with respect to her emotional state after having a few drinks. Additionally, the trial judge was free to consider the testimony of the daughter which clearly indicated the inexcusable manner with which their child had been dragged into the marital problems of her parents.


Mrs. Saacks argues on appeal that her actions could not constitute fault because they were directly in response to her husband's outrageous actions and not an independent cause of the break up. The appellant cites to several cases in support of this argument. However, those cases are factually distinguishable from the case presently before us. The trial record reveals actions substantially more severe than the simple nagging and bickering inevitable in all marriages. The record clearly indicates that Mrs. Saacks often became physically violent. Furthermore, her abusive and hostile temper toward her husband after having a few drinks, her cruel joke of falsely reporting her father-in-law's heart attack, her embarrassing public behavior toward her husband, as well as other facts alleged in the witnesses' testimony, sufficiently support the trial court's holding of cruel treatment by Mrs. Saacks. Our own review of the record leads us to the same conclusion that the "matter reflects classic examples of mutual fault as the cause for separation."


For the foregoing reasons, the judgment of the trial court is affirmed. All costs of this appeal are to be assessed against the appellant.


________


Bartholomew v. Bartholomew,


593 So.2d 822 (La. App. 4th Cir. 1992)


Plaintiff, Margie Bartholomew, appeals from a judgment of separation from bed and board finding both she and defendant, James Bartholomew, at fault.  James Bartholomew did not appeal or file an answer to his wife's appeal.  We now reverse.


Margie filed suit for separation on March 2, 1990, alleging nonsupport and cruel treatment.  James filed a similar suit on March 8, 1990 alleging abandonment and cruel treatment.


The parties were married in 1954.  At the time of the trial, Margie, age 53, and James, age 59, had been married thirty-six years.  Two sons were born of the marriage;  at the time of trial in June 1990 they were ages 35 and 33.  At some point in 1989, it is not clear exactly when, James began accusing his wife of having an affair.


James testified that he believed Margie was having an affair because she left him for a month-and-a-half to stay with her sick mother.  He said she did not call him or come to visit him during that period.  Margie also used to go out dancing with her sisters, brothers and the couple's sons.  Margie testified, and James admitted, that he used to go out dancing without his wife.  James eventually moved out of the marital bedroom and began sleeping on the sofa because of his belief that Margie was seeing another man.  He stated that he had not slept with his wife for seven months prior to their separation on February 28, 1990.


On December 20, 1989, Margie left the marital abode to spend Christmas with the couple's sons, both of whom reside in Marrero, Louisiana.  She asked plaintiff to come along but he refused to go, apparently because he did not want to be with her.  She visited the house on one occasion for a couple of hours, but did not return to live until January 15, 1990.  After Margie left to spend Christmas with the couple's sons, James stopped giving her money.  The last money he gave her was for the December installment payment on her automobile.  He attempted to cancel all of her credit cards but apparently she re-opened some accounts.  Margie had never worked because, as James admitted, he did not want her to do so.  Margie left the matrimonial domicile for good on February 28, 1990.


The trial court gave no reasons for its finding Margie at fault.  A determination of fault is factual finding which will not be disturbed unless the record evidence furnishes no basis for it, or it is clearly wrong. . . .


The grounds alleged by James in his petition were abandonment and cruel treatment.   To constitute fault, the cruel treatment or excesses must be of a nature which compel a separation because the marriage is insupportable.  Although James made vague references to Margie's absences from the matrimonial domicile, the evidence shows only two specific absences, when her mother was sick and Christmas of 1989.   The first absence was out of necessity, the second was insufficient to render the couple's living together insupportable.   Nothing in the record suggests that Margie was guilty of cruel treatment or excesses of the type rendering the marriage insupportable.


Margie admittedly left the matrimonial domicile on February 28, 1990, never intending to return, as evidenced by her filing of suit for separation on March 2, 1990. A finding of fault on the basis of abandonment is warranted only if the party leaving the matrimonial domicile withdrew without lawful cause.  We presume the trial court found no lawful cause for Margie's withdrawal from the matrimonial domicile.


James testified that he had not slept in the same bed as Margie for seven months prior to her withdrawal from the matrimonial domicile.  He told her he did not want to have sex with her because "[he] had "deep in [his] mind that [she] had another man."  He continually accused Margie of having an affair.  There is no evidence to support such a belief.   James' testimony at trial consisted of vague and unsupported allegations.  He admittedly stopped giving her money after December 1989.  He admitted to his son Glenn that he was trying to make Margie jealous.  He told his other son Welton on a number of occasions that he wanted to divorce Margie.   Margie testified that James had told her he wanted a divorce.   All of these factors together amount to just cause for Margie leaving the matrimonial domicile.   All of these excesses, taken together, rendered living with James insupportable.


The trial court's finding of fault on the part of Margie was clearly wrong.


For the foregoing reasons, we reverse the judgment of the trial court insofar as it found fault on the part of Margie. We affirm the judgment of the trial court in all other respects.   We remand this matter for a determination of any permanent alimony to be awarded Margie.

________










b} 
The occasion that entails no “fault”: living two (2) years months separate and apart
Read La. Rev. Stat. 9:307.A(5); then read Spaht, § 7.14, pp. 191-92. 







4] 
Defenses (affirmative) to divorce

Read Spaht, § 8.1, p. 94.








a] 
That recognized by legislation: reconciliation








1] 
Definition & nature

What does “reconciliation” mean in this context? Read Spaht, § 8.2, pp. 194-95; then read the following doctrinal material:


________


Henri & Léon Mazeaud et al., Leçons de Droit Civil: la Famille

no 1437, at 690 (Laurent Leveneur rev., 7th ed. 1995)


Article 244 of the [French] Civil Code: “A reconciliation of the spouses that has occurred since the alleged facts [i.e., those on which the petition for divorce is predicated] prevents [the complaining spouse] from invoking them as a cause of divorce.”  Pardon, it is said, effaces fault.  But this formula is not technically precise here; in fact, reconciliation implies not only pardon by the innocent spouse, but the acceptance of this pardon by – the accord of – the guilty spouse: a reconciliation is a bilateral act.  Here, then, the pardon, in and of itself, is not a basis for rejecting the divorce . . . .


________


Jose Luis Lacruz Berdejo & Francisco de Asis Sancho Rebullida,


Derecho de Familia  §115, at 223-24 (1982)


The reconciliation of the separated spouses; concept . . . . – As a juridical institution, reconciliation presupposes the renewal of the conjugal life on the part of the separated spouses, with the intent of ending the juridical situation of the separation and its effects, that is to say, the intent that the full efficacy of the subsisting marriage take hold anew.


Reconciliation is generally regarded as a juridical act of the law of family (Díez Picazo, García Cantero).  According to Gangi [and Mazeaud], it is bilateral; for Royo Martínez, it is rigorously unilateral.  Nevertheless, some authors (Pajardi) call its nature as a juridical act into question.  For Zorrilla, it’s a matter of a renunciation of the juridical situations that has been created.  Cicu, Carbonnier, and others consider it to be a simple state of fact – and also of animus – on the basis of which the law renews certain juridical effects. And so on . . . . It appears that the will that is necessary – a will that is contrary to the separation (contrarius actus) – endows reconciliation with sufficient significance so that it can be regarded as a juridical act . . . .  Because it’s often the case that neither one party of the other is wholly to blame or wholly innocent, reconciliation many times will be presented as a an act of bilateral structure.


________









2] 
Prerequisites

Whatever acts may be required for a reconciliation, is it necessary that the acts be “free” (in particular, that the will to reconcile be not vitiated by duress, fraud, or error) if the reconciliation is to be effective?  Doesn’t this conclusion follow inescapably once reconciliation is classified (as the foreign authors quoted above suggest it should be) as a juridical act? Read Spaht, § 8.2, pp. 205-09 (Hickman & Tablada).


FH 30.  After Clodice discovers her husband, Olide, in bed with her best friend, Faith, Clodice orders him out of the house, a demand with which he complies.  In short order, Clodice files suit against him for divorce and, in connection therewith, demands both alimony pendente lite and permanent alimony.  The trial court immediately grants Clodice an award of alimony pendente lite of $1000/week. Alarmed at the prospect of having to pay this sum every month for the next six months, Olide decides that he’d better try to “patch t’ings up” with Clodice.  And so he goes to her, tells her he’s sorry for what he did, that Faith “means nothing” to me, that “you are my only love,” that “I’ve changed,” and that, if she’ll be so kind as to take him back, he’ll “never do anything like this again.” In truth, however, he has no intention of changing either himself or his behavior: to the contrary, he is still “seeing” Faith (in fact, he’d “seen” her just that morning) and intended to continue “seeing” her for the indefinite future.  In any event, Clodice, persuaded that Olide is sincere, lets him return home.  For the next week or so, Clodice and Olide live togther under the same roof and, on at least three occasions, engage in sexual intercourse.  Then Clodice happens to overhear a telephone conversation of Olide in which he says, “Faithee, you know I love you better than Clodice.  I can’t wait to see you tonight.”  At that, Clodice, kicking and screaming, drives Olide from the house.  Clodice then presses forward with the divorce suit and insists that Olide pay her alimony pendente lite from the date on which the court had issued the order for it, including that which was due for the week during which they’d resumed living together.  In response, Olide refuses to pay any of the alimony and, further, asks that the petition for divorce be dismissed, contending that he and Clodice had “reconciled.”  What result would you predict?  Why?









3] 
Scope

With respect to what kinds of marriage can reconciliation be used as a defense to divorce?  Just covenant marriages?  Just at-will marriages?  Both?


With respect to what kinds of divorce does reconciliation constitute a defense?  Is it only “fault-based” divorce?  Or does this defense work as well for “no-fault” divorce?  Read Spaht, § 8.2, at 202-03 (excerpt from Lemoine).









4] 
Proof

What acts between the spouses are sufficient to justify the inference that they have reconciled?  Is it enough, without more, for them to have sexual intercourse again?  If so, how much is enough?  Is it enough, without more, for them to resume living together under the same roof?  What if, once they resume living together, their relationship is purely platonic and /or they do so out of economic necessity? Read Spaht, § 8.2, pp. 200-05 (Lemoine); the read the following doctrinal material:


________


Henri & Léon Mazeaud et al., Leçons de Droit Civil: la Famille

no 1437, at 690-91 (Laurent Leveneur rev., 7th ed. 1995)


The proof of reconciliation can be sought for by the courts in all the circumstances of the matter.  Thus, the resumption of the common life or an exchange of correspondence can constitute an indicium of reconciliation; but they do not necessarily establish it.  A simple treve, a cohabitation imposed by the circumstances, or an attempt at reconciliation does not constitute reconciliation nor even pardon.  Some phrase of encouragement written to an incarcerated spouse proves more pity than the will to reconcile.  Line 3 of new article 244 of the Civil Code is very clear in this regard: “The temporary maintenance or the temporary resumption of the common life is not considered to be a reconciliation if they resulted only from necessity or from an effort at being conciliatory or from the educative needs of the children.”  A true reconciliation can result only from the accord of the will – the decision – of the parties, formed after reflection, to pardon each other of their wrongs and to take up again the conjugal life. . . .


________


FH 29. Unhappy in her marriage to Ti-Boy, Desirée, his wife, moves out of the matrimonial domicile into an apartment and files a petition for a divorce under CC art. 102.  During the next few months, the two of them from time to time get together for lunch or dinner, sometimes as his place and sometimes at hers, to discuss their relationship.  On several of these occasions, the two end up engaging in sexual relations.  And, on several of those occasions (i.e., when they have sex), one or the other ends up spending the night with the other at the other’s place.  One time they even went away together for a weekend in new Orleans, during which time they repeatedly had sexual relations.  Even so, when seven months had passed from the date on which she’d filed the petition for divorce, Desirée filed a rule to show cause why the divorce should not be granted.  In his reply, Ti-Boy argued that the petition for divorce should be dismissed because the parties had reconciled – repeatedly – over the past seven months.  At the trial of the rule, the following exchange took place between Desirée and counsel for Ti-Boy:


Q 
Now, Desirée, exactly what did you think you were doing having sex with Ti-Boy, spending the night with Ti-Boy, taking a romantic vacation with Ti-Boy, if it wasn’t to reconcile with him?


A 
Well, I didn’t think I was reconciling with him through these very acts.  What I was thinking was: “OK, I’ll spend time with him, even be intimate with him, to see if I can  come to feel about him and about us the way I once did.  And if I can, then – but only then – will I reconcile;  but if I can’t, we’re finished.”  You see, it was sort of a test – a preliminary step – to see if I wanted to reconcile.  But it was not, itself, a “reconciliation.”

The trial court, siding with Ti-Boy, dismissed the petition.  What result would you predict on appeal?  Why?








b] 
Those recognized by jurisprudence & doctrine








1} 
Connivance









a} 
Explication

What is the defense of “connivance”? Read Spaht, § 8.4, p. 212 (including Schwartz); then read the following doctrinal material:


________


________










b} 
Scope

With respect to what kinds of marriage can connivance be used as a defense to divorce?  Just covenant marriages?  Just at-will marriages?  Both?


With respect to what kinds of divorce does connivance constitute a defense?  Is it only “fault-based” divorce?  Or does this defense work as well for “no-fault” divorce? 









2} 
Excuse due to psychic disorder









a} 
Explication

What is the defense of “psychic disorder”? Read Spaht, § 8.5, pp. 212-17 (including (i) Courville & (ii) Seltzer, down to the ellipsis on p. 217); then read the following doctrinal material:


________


Alain Bénabent, Droit Civil: la Famille no 250, at 153 (10th ed. 2001)


. . . The non-responsibility of the author of the objectively faulty behavior likewise constitutes an affirmative defense to demand for a divorce.  It is only as a matter of convenience that this case is classified among the various instances of affirmative defenses, for, to be technically precise, in this case there is simply a total lack of fault. The notion of fault requires not only a material element, but also an intentional element, which implies the consciousness, on the part of the author of the material element, of the abnormal and faulty character of his actions.  When one of the spouses adopts an attitude that is objectively faulty, but does so in an unconscious matter or under the dominion of a state of morbidity or malady, in particular, as a result of difficulties of an emotional or mental nature, the jurisprudence finds that his behavior cannot be truly imputed to him as fault and that a sanction cannot be pronounced on account of it.


There is here a grave difficulty.  It is certainly understandable that one cannot reproach someone for behavior that he has not deliberately chosen and that he suffers under the dominion of a malady.  It is appropriate, however, not to ignore completely the interest of the other spouse, who [might otherwise] have to put up with behavior that, objectively considered, is of such a nature as to tender the maintenance of the conjugal line intolerable. . . .


________


1-3 Henri & Léon Mazeaud et al., Leçons de Droit Civil: la Famille

no 1432-2, at 685 (Laurent Leveneur rev., 7th ed. 1995)


The imputability of the acts to the defendant. – This [prerequisite to fault-based divorce] signifies that the complained-of acts must proceed from their author out of a conscious and free will. Acts accomplished by a spouse under the dominion of mental trouble or against his will, under the effect of a constraint, are not constitutive of a fault that would provide a ground for a divorce.


No doubt a demented person does engage civil responsibility [i.e., incurs tort liability] by his acts, but it is a question there [i.e., in a tort case] only of reparations.  To the contrary, divorce for fault represents a sanction that strikes the faulty spouse; without doubt a civil sanction, but still a sanction – a punishment.  This is why one requires, just as one does in penal matters, that the spouse have been conscious of the bearing of his act.


________


FH 30. Not long after Ti-Boy and Desirée had wed, Desirée began slipping out of the house each night after Ti-Boy would fall asleep.  When Ti-Boy finally discovered this, he decided to investigate.  And so, one night he followed her.  Desirée drove to a seedy hotel in the “red light” district of Lafayette, went into a room, and, a few minutes later, emerged from the room wearing a halter top, mini-skirt, fish-net stockings, stiletto heels, and more make-up than Tammy Faye Bakker.  Then she walked out to the “strip” and took up a post near an intersection.  At that point, Ti-Boy accosted her: “Desirée Boudreaux, what in the devil do you think you doing?”  Desirée responded, in an accent Ti-Boy had never heard before from her lips before, “Sugar, I ‘m afraid you’ve got the wrong gal.  My name’s Delilah Fontaine.  But if you want, I’ll be your Desirée Boudreaux for you for the next hour.”  Ti-Boy then forced her into his car and drove her straight to the psychiatric ward of Gueydan General Hospital, where the doctors, not to Ti-Boy’s surprise, diagnosed her with “schizophrenia and multiple-personality disorder.”  When, in the course of her subsequent treatment, it was revealed that Desirée (Delilah?) had practiced prostitution on a number of occasions during her marriage to Ti-Boy, he filed suit against her for divorce on the ground of “adultery.”  What result would you predict?  Why?










b} 
Scope

With respect to what kinds of marriage can psychic disorder be used as a defense to divorce?  Just covenant marriages?  Just at-will marriages?  Both?


With respect to what kinds of divorce does psychic disorder constitute a defense?  Is it only “fault-based” divorce?  Or does this defense work as well for “no-fault” divorce? 









3} 
Mutuality of fault: recrimination & comparative rectitude










a} 
Explication

What is the defense of “mutuality of fault” or, as it’s sometimes called, “recrimination” or “comparative rectitude”? Read Spaht, § 8.3, pp. 209-11; then read the following doctrinal material:


________


Alain Bénabent, Droit Civil: la Famille no 254, at 154-55 (10th ed. 2001)


These excuses [those that serve as defenses to divorce] can be based on the behavior of the other spouse.  Article 245 enunciates the principle in this way: “The faults of the spouse who demands divorce can take away from the acts for which he reproaches his spouse the character of gravity that would have caused them to supply grounds for divorce.”  In other words, the behavior of one of the spouses that would be objectively faulty can find itself deprived of its gravely faulty character by virtue of the attitude of the other spouse.  The behavior of one spouse cannot, in fact, be envisioned in an isolated and abstract fashion, without one’s taking into consideration the relations that have been established in the midst of the couple.  And it is certain that if one of the spouses gravely neglects his duties, that can explain and, to a certain extent, excuse the faults of the other.  To take a crude example, one can easily understand that an injured spouse may end up by “responding” in identical terms.  In such a case, the objective excess that can constitute the subject matter of his complaint finds an excuse in the faults of the other spouse.  And there is no need that the excuse be concomitant to the fault which follows from it nor that this fault be a necessary consequence of that excuse.


The jurisprudence has often found, in particular, the existence of such an excuse for the benefit of a wife who has been insulted by the adultery of her husband.  The courts readily conclude that the aggressive, cantankerous, or injurious behavior of the wife is explained and excused by the unfortunate situation of which she may have knowledge.

________


1-3 Henri & Léon Mazeaud et al., Leçons de Droit Civil: la Famille

no 1433-1, at 688 (Laurent Leveneur rev., 7th ed. 1995)


It must be understood that the defendant can try to contest the veracity of the facts alleged against him.  But even if he cannot succeed at this, he is not left without any weapon.  The legislation permit him, in fact, to respond to the demand by demonstrating that his spouse has also committed faults against him. . . .


. . . [It is a] fundamental defense, a radical neutralization of the initial demand.  Such a defense is formed when the faults of the plaintiff come to take away from the facts for which the plaintiff reproaches his spouse the character of gravity that would have caused it to provide a ground for divorce.  For example, the brutal character and the violent ways of a husband can take away this gravity from the adultery of a wife who has sought protection and comfort  from a lover.  This evaluation is committed to the sound discretion of the trial court judges.


________


FH 31. Several years after Jean Sot and Flo had entered into a covenant marriage, Jean started carrying on an affair with his assistant, Monique.  When Flo learned of it (by which time the affair had been going on for over a year), she was furious.  Determined to “get even,” she had a one-night stand with her lesbian friend, Ellen, and then told Jean all about it.  Indignant and disgusted, Jean promptly moved out of the house and filed suit against Flo for a divorce on the ground of adultery.  In her defense, Flo charged Jean with “rank hypocrisy, inasmuch as he’s been unfaithful to me many more times and on a far longer basis than I’ve been to him.”  What result would you predict?  Why?











b} 
Scope

With respect to what kinds of marriage can mutuality of fault be used as a defense to divorce?  Just covenant marriages?  Just at-will marriages?  Both?


With respect to what kinds of divorce does mutuality of fault constitute a defense?  Is it only “fault-based” divorce?  Or does this defense work as well for “no-fault” divorce?








4} 
Provocation(?) 

What if the plaintiff spouse deliberately provoked the misconduct by the defendant spouse of which he now complains, e.g., adultery, abandonment, cruel treatment, all in an effort to create (fault-based) grounds on the basis of which he might seek a divorce?  Should he be able to get a divorce on that basis under such circumstances?


________


Alain Bénabent, Droit Civil: la Famille no 249, at 152 (10th ed. 2001)


. . . [T]he provocation of the fault of one of the spouses by the deliberate behavior of the other can take away from this fault the effect that are normally attached to it.  The hypothesis is that one of the spouses, desiring to obtain a divorce, but having nothing for which to reproach his spouse, provokes, by carrying out some scheme, behavior from this spouse that is faulty.  It is principally in regard to adultery that the question of provocation is posed. . . . [A]lthough the jurisprudence has not posed such a principle in a general manner, one can consider that the attitude of deliberate provocation on the part of one of the spouses who attempts in this way to lead to his suffering some grief blocks himself from availing himself of the behavior that his himself has in this way provoked.


________

	� PACS is an acronym for pacte de civil solidarité, literally, “pact of civil solidarity.”  The reference is to a new institution of French civil law, introduced into the Code civil in the year 2000, whereby “concubines” – be they heterosexual or homosexual – can create between themselves a “union” that is entitled to some measure of legal recognition and legal protection.


	� Until very recently, the French Civil Code provided that a “natural child” (i.e., an illegitimate) “has no family.”  Though our code still contains such a provision, see CC art. 238, cl. 1, its constitutionality is questionable.


	� Louisiana has not yet gone this far.  Technically speaking, an illegitimate child is not subject to “parental authority,” properly so called. See CC art. 238, cl. 2.  He is, instead, subjected to  “tutorship,” normally one administered by his mother.  See CC art. 256.


	� Louisiana hasn’t gone this far either.  Insofar as resort to assisted conception is concerned, our law makes provision for and accords legal protection to only married persons.  See La. Rev. Stat. 9:121 et seq.


	� Unlike the Louisiana Civil Code, most foreign civil codes (e.g., the French, the Spanish, the German, the Italian, the Quebec, the Mexican, the Argentine) do not provide a definition of marriage.  Some interesting exceptions to this general rule are the civil codes of Brazil and of Chile.  The former declares that “[m]arriage establishes a full community of life, founded on an equality of rights and duties between the two spouses.”  Código Civil art. 1511. The latter defines marriage as “a solemn contract whereby a man and a woman unite themselves at present and indissolubly and for their whole life and with the end of living jointly, of procreating, and of mutually assisting each other.” Código Civil art. 102.   This definition bears a striking resemblance to that found in the Code of Canon Law of the Roman Catholic Church (“The marriage covenant, by which a man and a woman establish between themselves a partnership of their whole life, and which of its own very nature is ordered to the well-being of the spouses and to the procreation and upbringing of children, has, between the baptized, been raised by Christ the Lord to the dignity of a sacrament. . . .  The essential properties of marriage are unity and indissolubility . . . .” Code of Canon Law can. 1055, § 1, & can. 1056.)


	Even in those jurisdictions whose civil codes do not define marriage, there is, of course, a “working definition” of that term, one that has been developed by doctrine.  Here’s a classic French doctrinal definition, one penned by Portalis (head of the commission that drafted the Projet du gouvernement for the French Civil Code): “Marriage is a society of man and of woman who unite themselves in order to perpetuate their species, to aid each other, by mutual support to bear to the weight of life and to share their common destiny.” 9 _____ Fenet, Recueil Complet des Travaux Préparatoires du Code Civil 140 (__ ed. _____). And here’s a classic German doctrinal definition: “Marriage is the union of a man and a woman, recognized by the law and invested with certain juridical consequences. . . . [It] constitutes the union of a man and woman designed for the establishment for a full community of life.” 4 Ludwig Enneccerus, Theodor Kipp & Martín Wolff, Tratado de Derecho Civil: Derecho de Familia  § 2, at 10 & 11 (6th rev. 1928; Blas Pérez Gonzalez et al. trs. [German to Spanish] 1947).


	� See La. Rev. Stat. 9: 272.A.


	� This “gap” in our legislation, in my judgment, should have been filled when the law of marriage was revised in 1987.  Perhaps next time.


	� Perhaps the earliest recorded use of the term is found in Gratian’s Decretals (an early compilation of canon law): Impedit matrimonium contrahendum; dirimit contractum. (“[It] impedes a completed marriage; [it] nullifies the contract.”)


	� Provisions comparable to CC art. 88 can be found in the civil codes or related legislation of all foreign civil-law jurisdictions.  Examples include Argentine Código Civil art. 166(6); Brazilian Código Civil art. 1521(VI);  Chilean Ley de Matrimonio Civil art. 4(1); French Code civil art. 147; German Burgerliches Gesetbuch § 1306; Italian Codice Civile art. 86; Mexican Código Civil art. 156(X); Quebec Civil Code art. 373(3); Spanish Código Civil art. 46(2).  See also Code of Canon Law can. 1085, § 1 (“A person who is held to the bond of a prior marriage, even if it has not been consummated, invalidly attempts marriage.”)


	� Though few, if any, other civil codes describe “identity of sex” as an “impediment” to marriage in haec verbae, a good number do make it clear that the parties to a marriage must of opposite sexes.  See, e.g., Brazilian Código Civil art. 1.514 (“Marriage is concluded the moment at which the man and the woman manifest, before the judge, their will to establish a conjugal bond and the judge declares them married.”); Chilean Código Civil art. 102 (“Marriage is a solemn contract whereby a man and a woman unite themselves . . . .”); Quebec Civil Code art. 365, par. 2 (“Marriage may be contracted only between a man and a woman . . . .”); Spanish Código Civil art. 44 (“Men and woman have a right to contract marriage in accordance with the provision of this Code.”)  See also Code of Canon Law can. 1055, § 1 (“The matrimonial covenant, by which a man and a woman establish between themselves a partnership for the whole of life. . . .”) Even in those jurisdictions whose civil codes do not address the issue, the doctrine and the jurisprudence have reached the same conclusion.  See, e.g., Droit de la Famille no 173, at 66 (Jacqueline Rubellin-Devichi dir., 1999) (“Requirement [of sexual diversity]. – The [French] Code civil does not mention this cause of nullity expressly . . . .  Difference of sex, however, constitutes an implicit condition of marriage, just as it seems to do for concubinage . . . .”)


	� Provisions comparable to article 90 (prohibitions against incest) can be found in all foreign civil codes (or related legislation).  See, e.g., Argentine Código Civil art. 166(1)-(4); Brazilian Código Civil art. 1521(I)-(V); Chilean Ley de Matrimonio Civil art. 5 & Ley No 7,613 de octubre de 1943 art. 27; French Code civil art. 161-164; German Burgerliches Gesetzbuch §§ 1306-1308; Italian Codice Civile art. 87; Mexican Código Civil art. 156(III)&(IV); Quebec Civil Code art. 373(4); Spanish Código Civil art. 47(1)&(2); see also Code of Canon Law cans. 1091-1094.


	� All foreign civil codes (or related legislation) do the same. See, e.g., Argentine Código Civil art. 166(1); Brazilian Código Civil art. 1521(I); Chilean Ley de Matrimonio Civil art. 5(1); French Code civil arts. 161; German Burgerliches Gesetzbuch § 1307; Italian Codice Civile art. 87(1); Mexican Código Civil art. 156(III), sent. 1; Quebec Civil Code art. 373(4); Spanish Código Civil art. 47(1); see also Code of Canon Law can. 1091, § 1.


	� Though all foreign civil codes likewise prohibit inter-collateral marriages up to some degree, just what that degree is varies.  See, e.g., Argentine Código Civil art. 166(2) (second degree); Brazilian Código Civil art. 1521(IV) (third degree); Chilean Ley de Matrimonio Civil art. 5(2) (second degree); French Code civil arts. 162-163 (third degree); German Burgerliches Gesetzbuch § 1307 (second degree); Italian Codice Civile art. 87(3) (third degree); Mexican Código Civil art. 156(III), sents. 2&3 (third degree); Quebec Civil Code art. 373(4) (second degree); Spanish Código Civil art. 47(2) (third degree); see also Code of Canon Law can. 1091, § 2 (fourth degree). Indeed, even within Louisiana the degree-limit has varied over time.


	� A variant of this impediment was until recently recognized in the canon law.  It can be traced all the way back to the Synod of Tibur, held in 896 AD, and was set forth in article 1075(1) of the Code of Canon Law of 1917.  See P. Charles Augustine, A Commentary on the New Code of Canon Law 196-97 (1919). The Code of Canon Law of 1983 did not, however, reproduce it.


	� See, e.g., Argentine Código Civil art. 172 (“Full and free consent expressed personally by a man and a woman before an authority competent to celebrate marriage is indispensable for the existence of marriage.”); Quebec Civil Code art. 365, par. 2 (“Marriage may be contracted only between a man and a woman expressing openly their free and enlightened consent.”); Spanish Código Civil art. 45, par. 1 (“There is no marriage without matrimonial consent.”); see also German Bürgerliches Gesetzbuch § 1310(1) (“A declaration of consent to the marriage pronounced by the spouses before the officer of civil status alone makes the marriage valid.”); see also Code of Canon Law can. 1057, §1 (“A marriage is brought into being by the lawfully manifested consent of persons who are legally capable. This consent cannot be supplied by any human power.”) & §2 (“Matrimonial consent is an act of will by which a man and a woman by an irrevocable covenant mutually give and accept one another for the purpose of establishing a marriage.”)


	� This requirement opens the door to the possibility that a covenant marriage, unlike an at-will marriage, might, under appropriate circumstances, be upset on grounds of fraud.  When fraud occurs between the spouses to be, it’s almost always through omission, i.e., reticence (silence).  As you may recall from your Obligations course, our courts, following the majority of the doctrinal writers, have ruled (or at least assumed) that silence can constitute the actus reus of the vice of consent of fraud only when the silent party has a duty to disclose what he knows.  Between would-be spouses about to enter into an at-will marriage, there arguably is no such duty for them.  But, by virtue of the requirement to “tell all” that is imposed on would-be spouses about to enter into a covenant marriage, there clearly is such a duty for them.  This point will be addressed below at length under the heading “nullity of marriage.”


	� Though that may have been true long ago, it is no longer true today.  In modern canon law, it is well settled that the error which gives rise to good faith can be either one of fact or one of law.  See Raoul Naz, Mariage en Droit Occidental no I-3o, in 6 Dictionaire de Droit Canonique 740, 743 ( ).  The same is true, as we shall soon see, under current Louisiana law.


	� In some civil-law jurisdictions, this presumption of good faith has been codified.  See, e.g., Spanish Código Civil art. 79, par. 2 (“Good faith is presumed.”)


	� As strange as it may seems to us, in France priests and other religious officials do not, for purposes of the civil law, have the authority to celebrate marriages.  It’s not that they’re forbidden from celebrating marriages;  it’s just that the marriages celebrated by them are not “recognized” by the civil law.  Who , then, is authorized to celebrate marriages that are so recognized?  It’s certain government officials.  But, of course, marriages celebrated by them are not recognized by the Church! And so it is that devout Catholics in France who wish to marry must undergo two wedding celebrations, one before a priest, so that the marriage will be recognized under the canon law, and another before a government official, so that it will be recognized under the civil law.  This curiously inconvenient dual system is a vestige of the legal “reforms” that followed the French Revolution, a revolution that was, in fact, radically anti-clerical (and, in general, just downright godless).


	� If your answer to this question is “yes,” think about the implications of that answer for the answer to this one: “Can a husband who develops a sexual relationship (anal, oral, and / or manual) with a homosexual partner ever be guilty of adultery toward his wife?”


	�Also  What does it say about the state of sexual mores in our society that a professor of family law, if he / she wants to cover the subject matter adequately, today has to ask these filthy questions?    (may God have mercy on us).


	� See CC art. 103(2) & La. Rev. Stat. 9:307.A(1) & B(1).


	� In Louisiana, these “tort damages” take the form of so-called “permanent alimony” that the at-fault spouse may be required to pay the innocent spouse following the divorce. See CC art. 111 & McAlpine v. McAlpine (La. 1986), in Spaht, pp. 411-19 (reasoning, in part on the basis of the authority of Planiol, that the theoretical foundation for permanent alimony is the principle “[w]hatever act of man causes damage to another obliges him by whose fault it happened to repair it (CC art. 2315)).


	� See CC arts. 1559(1) & 1560.


	� The reference is to I Cor.  7:4-5 (“The wife does not have authority over her own body, but the husband; likewise, the husband does not have authority over his own body, but the wife.”) The Greek word , which I’ve rendered here as “has authority over”–its literal sense, as well as that given it in the King James Version–might also be translated as “has ownership of”–the sense given it in some modern English translations (e.g., the New International Version).


	� There are two variations of I Cor.7:3 in the still-extant ancient Greek texts of the New Testament.  The more commonly-encountered variation and the one that most critics believe was the original reads something like this:  “Let the husband render/pay [] his debt/duty [] to the wife and likewise also the wife to the husband.”  The other variation reads something like this: “Let the husband render/pay [] the good will [] that is owed [] to the wife and likewise also the wife to the husband.”  (Here “good will,” obviously enough, functions as a euphemism for “sexual relations.”) Both variations make it clear that, in the view of the author, St. Paul, each spouse owes the other a “duty” to engage in sexual relations. The same is true of the translation of I Cor. 7:3 that one finds in the Vulgate (the “official” Latin translation of the Bible that was produced by St. Jerome), the translation on which the canonists relied:  “The man should pay [reddat] his debt/duty [debitum] to the wife and similarly the wife to the husband also.”  Here, thanks to the word debitum, the notion of sexual “duty” comes through loud and clear.


	� This rule, too, can be traced to Saint Paul, at least in part.  See I Cor.  7:5 (“Do not deprive each other, unless [it be] by consent and for a season [only] so that you may give yourselves to prayer and fasting. . . .”)


	� The reference is to Mk. 10:9 & Matt. 19:6.


	� The reference is to Matt. 19:9.


	� The earliest predecessor to CC art. 103(3) was a verbatim transliteration of this French article.


	� By “Western part” I mean, of course, Europe and Latin America.  I must limit my generalization to  this part of the civil-law world, for there’s another part – namely, that in which the civil law has been “mixed” with Islamic law – in which divorce, inasmuch as it is governed by the Islamic part of the mixture, is as readily available as it is here.
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